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. U.S. Depantment GENERAL COUNSEL 1200 New Jersey Avenue, SE
of Transporiaiion Washington, DC 20580
Office of the Secretary '
of Transportation

Mr. Joe Nix , August 10,2010

Senior Transportation Planner

Alabama Department of Transportation

Bureau of Transportation Planning and Modal Programs
1100 John Overton Drive

Montgomery, Alabama 36110

Dear Mr. Nix:

In response to your inquiry, please be advised that the Department of Transportation (DOT) has
reviewed the Unified Certification Program (UCP) your agency submitted to us on behalf of the
Alabama Department of Transportation and other recipients of DOT financial assistance in
Alabama. Your most recent submission has satisfactorily incorporated our earlier comments.

Consequently, I am informing you, on behalf of the DOT Office of the General Counsel, that the
Alabama UCP has been approved, as provided by the DOT disadvantaged business enterprise
regulations (49 FCR Part 26). ,

Please remember that any inconsistency or ambiguity in the UCP agreement shall be resolved by

giving precedence o the following in this order: 49 CFR Parts 23 and 26, USDOT directives,

the DBE program as approved by DOT, and applicable Alabama statutes and regulations.

DOT looks forward to working with you as you continue to implement the DBE program and

the Alabama UCP.

obert C. Ashby

Deputy Assistant General Counsel
for Regulation and Enforcement

Sincerely, . -



ALABAMA UNIFIED CERTIFICATION
PROGRAM (ALUCP)

AGREEMENT

We the undersigned parties agree to be bound by the terms and conditions of the Alabama
Unified Certification Program submitted to the United States Department of Transportation

(USDOT) on June 4, 2008.

Alabama Departme ortation Date
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Alabama State Port Authority

Title: Director & CEO

Birmingham Airport Anthority Date

Title:
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l Huntsville Airport Authority
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X The Wave Transit System
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ALABAMA UNIFIED CERTIFICATION
PROGRAM (ALUCP)

AGREEMENT

‘We the undersigned parties agree to be bound by the terms and conditions of the Alabama
Unified Certificafion Program submitted to the United States Department of Transportation

(USDOT) on June 4, 2008.
Alabama Department of Transportation - Date
Title:
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Alabama State Port Authority Date
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Birmingham Afrport Axrthority Date !
Title:
Humtsville Airport Authority Date
Title: '
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The Wave Trénsit System Date

Title: General Manager -
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-~ PROGRAM (ALUCP)

AGREEMENT

We the undersigned patties agree to be bound ’by fhe terms and conditions of the Aldbama
Unified Certification Program submitted to the United States Department of Transportation

(USDOT) on June 4, 2008.
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ALABAMA UNIFIED CERTIFICATION
PROGRAM (ALUCP)

AGREEMENT

We the undersigned parties agree to be bound by the terms and conditions of the Alabama
Unified Certification Program submitted to the United States Department of Transportation
(USD _OT) on June 4, 2008.

(\Q\(\f\mﬁ AR

A_lab ama Department Xf Tr ansportatlon Date
Title:
Alabama State Port Authority Date
Title:
Birmingham Airport Authority Date

Title:




STATE OF ALABAMA
USDOT Recipients

Alabama
Unified Certification Program

Pursuant to 49 CFR Part 26
And 49 CFR Part 23

Approved: Secretary, U.S. Department of Transportation

By,

This _ Day of 2010
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ALABAMA UNIFIED CERTIFICATION PROGRAM AGREEMENT

RECITALS

WHEREAS, 49 Code of Federal Regulation (CFR) Part 23 F;art 26 Subpart E-
Certification Procedures Section 26.81, requires that all United States Department of
Transportation (USDOT) Recipients, participate in statewide Unified Certification
Disadvantaged Business Enterprise (DBE) Program (UCP); and

WHEREAS, this agreement establishes the State of Alabama Unified
Certification Program (ALUCP); and WHEREAS, the ALUCP will comply with all

certification procedures and standards set forth in Subparts D and E of 49 CFR Part 23

_ and Part 26; and

WHEREAS, the ALUCP will cooperate fully with oversight, review, and
monitoring activities of USDOT and its operating administration; and

WHEREAS, the ALUCP will implement USDOT directives and guidelines
concerning certification matters in accordance with 49 CFR Part 23 and Part 26; and

WHEREAS, the ALUCP will make uniform certification decisions for all Alabama
USDOT financial assistance recipients who participate in the USDOT DBE Program;
and

WHEREAs; the ALUCP shall develop and maintain an electronic Directory of
firms certified in Alabama that will be available to thé public on the Internet and in print
and continuously updated with additions, deletions, and other changes; and

WHEREAS, the ALUCP shall have sufficient resources and expertise to carry out

the requirements of 49 CFR, Part 23 and Part 26 Subpart E; and



WHEREAS, all obligations of recipients with respect to certification and non-
discrimination must be carried out by UCPs, and recipients may use only UCPs that
comply with the certification and nondiscrimination requirements .of 49 CFR, Part 26.

WHEREAS, the ALUCP will provide “one stop shopping” to applicants for DBE
certification such that an applicant need apply only once for a DBE certification that will
be honored by all ALUCP Members in Alabama; and

NOW, THEREFORE, in consideration of the promises and covenants
herein contained ALUCP Members, agree to the following:

ARTICLE 1 — STATEMENT OF PURPOSE

Alabama’s USDOT Recipients share the common goal of creating a standard process
which improves the administration of DBE Programs thrbugh the exchange of
information and Co.ordination of activities. In order to achieve this goal the Recipients
desire to establish a Unified Certification Program forthe State of Alabama.

ARTICLE 2 — DEFINITIONS

Terms and Definitions used by the ALUCP shall be those specifically defined in this
agreement, and in 49 CFR, Part 23 and Part 26, Paragraph 26.5, which is incorporated
by reference herein:

2.01 Responsible Certifying Member

An Alabama Recipient as defined in 2.05 and ALUCP Member as defined in 2.10
and 3.01 whon have a current DBE Progrém Plan approved by an appropriate
USDOT Operating Administration that includes provisions for DBE certificatioAnA
and revocation processes. Responsible Certifying Members within the ALUCP

are The Alabama Department of Transportation (ALDOT), the Huntsville Airport



Authority (HAA), Mobile Transit Authority (hereafter authorized to be referred to
as The Wave Transit System), Alabama State Port Authority and the Birmingham
Airport Authority (BAA). Additionally, the BAA, and HAA, will have the sole
responsibility for certifying applications for concessions requests. BAA and HAA
will ensure that the certification process as it relates to concessions are
conducted according to the regulation 49 CFR, Part 23, with some references to
49 CFR, Part 26.

Whenever a Responsible Certifying Member receives an applicant request for
DBE certification, they will notify all Responsible Certifying Members so that
there will not be any duplication of service. All parties to the ALUCP will send in
their DBE directories to ALDOT and all members will discuss their list, match
firms, and compile one ALUCP DBE list for purpose of compiling a statewide
comprehensive DBE Directory.

Responsible Certifying Members shall be responsible for certifying DBEs who
apply to their agency. While the direct USDOT recipients will accept and process
applications in their respective metropolitan areas, it may be burdensome for
some recipients to be expected to travel into more rural sections of the state to
conduct the required on-site visits. Therefore, Recipients may request assistance
from ALDOT for some rural certifications, however, applicants in transit or
aviation/airport services may be better served by an entity more familiar with their
particular work type. Non—Certifying Members shall likewise consider thé location

of the applicant or DBE firm and any on—going contract or business relationships



2,02

2.03

2,04

with the firm when forwarding an application or a DBE file to a Responsible
Certifying Member.

Disadvantaged Business Enterprise (DBE)

A DBE is an entity as defined in 49 CFR, Part 23 and Part 26, Paragraph 26.5, a
for-profit small business concern, that is at least 51% owned by one or more
individuals who are both socially and economically disadvantaged, ors in the case
of a corporaﬁon, in which at least 51% of the stock is owned by one or more such
individuals; and whose management and daily business operations of the entity
are controlled by one or more of the socially and economically disadvantaged
individuals who own it.

Non-Certifying Member

Alabama Recipient as defined in Sections 2.05 and 3.1 which states that a non-
certifying member is an agency that has a current DBE Program Plan approved

by an appropriate USDOT Operating Administration but that does not include

provisions for DBE certification and revocation process. Non—Certifying Members

who comprise the ALUCP are listed in Exhibit H.

Personal Net Worth

The net value of the assets of an individual remaining after total liabilities are
deducted. Personal net worth as also defined within 49 CFR, Part 23 paragraph
2335 for concessionaires (see exhibit “A’, PNW calculation sheet for

concessionaires) and Part 26, Paragraph 26.67.



2.05

2.06

2.07

Recipient

Any entity, public or private, from which USDOT financial assistance is received
whether directly or through another recipient, through the prograrhs of the
Federal Aviation Administration (FAA), Federal Highway Administration (FHWA)
or the Federal Transit Administration (FTA).

Small Business Concern

A Small Business Concern is as defined in Section 3 of the Small Business Act
15, lU. S. C., Section 632 and the Small Business Administration (SBA)
Regulations, 13 CFR, Part 121; as business which doés not exceed the cap on
average annual gross receipts specified in 49 CFR, Part 23 and Part 26,
Paragraph 26.65 (b).and 13 CFR, Part 121 as amended.

Socially and Economically Disadvantaged Individuals, as defined in 49 CFR

Part 26, Paragraph 26.5

Any individual who is a citizen (or lawfully admitted permanent resident) of the
United States and who is: |
A. Any individual whom a recipient finds to be socially and economically’
disadvantaged on a case-by-case basis.
B. Any individual in the following groups, members of which are rebuttab!y.
presumed to be socially and economically disadvantaged:
1) “Black Americans” which includes persons having origins in any
of the Black racial groups qf Africa,
2) “Hispanic Americans” which includes persons of Mexican,

Puerto Rican, Cuban, Dominican, Central or South American,



3)

4)

5)

6)

7)

and any other Spanish or Portuguese culture or origin,
regardless of race;

“Native Americans” which includes persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians;

“Asian-Pacific Americans” which includes persoﬁs whose origins
are from Japan, China, Taiwan, Korea, Burma (Myanmar),
Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S.
Trust Territories of the Pacific Islands (Republic of Palau), the
Commonwealth of the Northern Marianas Islands, Macao, Fiji,
Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia,
or Hong Kong,

“Subcontinent Asian Americans” which includes persons whose
origins are from India, Pakistan, Bangladesh, Bhutan, the
Maldives Islands, Nepal, or Sri Lanka:

Women,

Any additional groups whose members are designated as

socially and economically disadvantaged by the SBA at such

time as the SBA designation becomes effective

2.08 Executive Committee

A standing committee comprised of one member from ALDOT (DBE Coordinator
or his designee), The Wave Transit, Birmingharh Airport Authority, Huntsville

Airport Authority, and the Alabama State Port Authority. In the event there are



2.09

210

3.01

3.02

~two or more Recipients under one operating administration, the selected

representative will serve a three (3) year term on a rotating basis. New RCM
members are eligible to become part of the Executive Committee, and they will
affirm their status by signing the appropriate MOU. (See Exhibit E)

Sub-Recipient

Any entity, public or private, to which USDOT financial assistance is extended
through another Recipient.

ALUCP Members

All Alabama Recipients participating in this agreement including Certif_\ying and
Non-Certifying Members.

ARTICLE 3-ORGANIZATION OF THE UCP

Members of the ALUCP (Recipients)

Pursuant to 49 CFR, Part 23 and Part 26, Paraqrabh 26.81 (a), all USDOT
Recipients in this State shall participate in the ALUCP. All Alabama Recipients,
that receive USDOT financial assistance are members in the ALUCP. |
Signatures to the ALUCP agreement of all USDOT Recipients in this State shall
be maintained on file in the ALDOT Equal Opportunity Office.

DBE Directory Management

ALUCP Members hereby acknowledge that ALDOT is the major recipient of
USDOT funds in the State of Alabama. ALDOT has the largest DBE

certification progra.m in the State, and maintains a Directory of certified

DBEs that is available electronically and in printed form to Alabama Recipients,

contractors, and other interested members of the general public.



A. ALDOT shall serve as Manager for the ALUCP’s electronic DBE
Directory, which shall include a!l DBE certifications made by‘
Responsible Certifying Members.

B. ALDOT, as DBE Directory Manager, shall perform the following:

(1) Keep and maintain the up-to-date electronic DBE
Directory;

(2) Ensure its availability to all ALUCP Members and other
interested parties;

(3) Make availablé.printed copies of the Directory upon

request; and
(4) Provide Responsible Certifying Members with access to
certification

-information in the DBE Directory through the Internet.

C. Responsible Certifying Members will, within three (3) business days of
reéeipt of a new application for DBE certification, complete input to a
Directory screen so that other Responsible Certifying Members will not
process or otherwise duplicate work on the same DBE application.

D. When a Responsible Certifying Member makes a DBE certification
approval decision, information shall be submitted electronically by the
Responsible Cértifying Member directly to the DBE Directory within
three (3) business days of said approval. Pursuantto 49 CFR, Part 26,

Paragraph 26.31." This information shall include:



3.03

1) Firm Name, Street Address, P.O. Box, Telephone and Facsimile
Numbers, and E-mail Address;

2) Name of Majority Owner, Gender, and Minority Code_

3) Type(s) of work performed by the DBE using North American
Industry Classification system (NAICS) adopted by the
SBA and other work specialty codes as needed;

4) Name of Responsible Certifying Member;

5) Beginning date of DBE Certification; and

8) Any other appropriate information as agreed upon by ALUCP
Members.

- E. Responsible Certifying Members shall input, onto the DBE Status

Page, within three (3) business days of the action, information as

required in paragraphs 3.03 (c) and. (d) on firms denied DBE |

certification.

F  Firms denied DBE certifications by a Responsible Certifying Member
aré eligible o re-submit a DBE application after one (1) year from the
date of denial.

Initial Consolidation N

—

The ALUCP shall institute a limited “grandfather clause” that may grant DBE

certification to firms currently certified by agencies that administer programs
under the USDOT and 49 CFR, Part 23 and Part 26. Those agencies are
ALDOT, BAA, HAA, The Wave Transit, and The Alabama Port Authority. This

does not include firms certified as a DBE, MBE, or WBE by any city, state,



federal agency, or any other entity who does not comply with 49 CFR Part 26, as

determined by the ALUCP.

This grandfather clause is a one time only occurrence and is subject to approval
of the ALUCP. The Executive Committee will review all firms that any ALUCP
partner makes a written request to determine eligibility under 49 CFR Part 26.
The Executive Committee will review any investigative information, the
certification file and any other documentation provided, as necessary. A
determination will then be made as to whether or not the firm meets the eligibility
requirements. If the Executive Committee determines the firm is ineligible to
participate as a DBE, the firm will be advised of the intent to decertify. The firm
may appeal this decision by submitting a written request within 30 days of the
date of the notice of intent to decertify.

The appeals committee will not include the agency making the original
certification determination. As provided in the DBE regulatiohs, a firm may appeal
directly to the USDOT; however, if they choose to appeal to the ALUCP, they
must wait unti a decision has been rendered from the ALUCP Appeals
Committee before submitting their appeal to USDOT.

Firms applying for certification, after the effective date of this UCP agreement,
must be certified based on guidelines prescribed in 49 CFR Part 26 and
provisions under this agreement shall be recognized as certified by the ALUCP.
Any ALUCP partner that has concerns regarding any “grandfathered” firm may
file a Third Party Complaint. That challenge will be treated in the manner set out

in the sectioh Third Party Complaints.



3.04

Pending the establishment of the ALUCP meeting the requirements of this
section, RCM’s may enter into agreements with other USDOT recipients in
Alabama to perform certification functions. RCM’s may grant reciprocity to other
USDOT recipient’s certification decisions.

“Transition of Currently Certified DBEs

Each ALUCP Member shall electronically submit its current certified DBE
Directory to the DBE Directory Managef (ALDOT) for inclusion into the ALUCP’s
DBE Directory.

A. The Executive ALUCP Committee shall meet and review certified DBE
firms submitted by Certifying ALUCP Members, and, if requested,
determine the appropriate Responsible Certifying Member who will be
responsible for future certification and re-certification of the DBE, based
on location of the DBE business.

B. Upon determination by the ALUCP Executive Commitiee of the
appropriate Responsible Certifying Member, the Certifying ALUQP
Member having possession of the DBE firm's certification file will be
notified, and shall immediately forward the DBE file to the Responsible
Certifying Member, who shall be responsible for the DBE file. Certifying
ALUCP Member will be responsible for the maintenance of its respective
DBE Directory.

C. ALUCP will not process an application for certification from a firm having
its principal place of business outside the state if the firm is not certified by

the UCP in the state which it maintains its principal place of business.



3.05 Executive Committee Duties

Upon approval by the Secretary of the USDOT, the Executive Committee shall
begin implementing the provisions of this agreement and the lmplemehtation
Plan, attached as Exhibit C (State of Alabama, Unified Certification Program,
(Implementation Plan). See 49 CFR, Part 23 and Part 26, Paragraph 26.81,
subpart A (2).

A. The Executive Committee shall meet as necessary to provide oversight
and ensure compliance wifh 49 CFR, Part 23 and Part 26, Paragraph
26.81. The Executive Committee shall be seeking the participation, and
may call a special meeting of all ALUCP Members to ensure compliance
with said regulation.

" B. The Executive Committee may establish special committees, by majority
vote, which may include, but are not limited to, airport concessions,
ALUCP Member Dispute Resolution, ALUCP Process, Quality Assurance,
Training, and Intake. |

C. The Executive Committee will notify ALUCP Members when it appears
resources may not be sufficient to implement the requirements of 49 CFR,
Part 23 and Part 26, Paragraph 26.81

ARTICLE 4 — RIGHTS AND RESPONSIBILITIES OF ALUCP MEMBERS

4,01 Types of ALUCP Members

Alabama recipients acknowledge that this agreement provides for two (2) classes

of members, Responsible Certifying Members and Non-Certifying Members as



4.02

defined in 2.01 and 2.03, and that each class shall have specific rights and
responsibilities as set forth herein.

Responsible Certifying Member Riqhts and Responsibilities

RCM Members can be added to the ALUCP, and they will affirm their status by
signing the appropriate MOU. (See Exhibit E) Each Responsible Certifyihg
Member shall (see Section 3.02 for list of RCM) have the following duties, and
agree to maintain the confidentiality of financial and other information contained
Within the DBE application;

A. Comply with the terms and conditions of this agreement.

B. Collect and evaluate information received regarding DBE certification
applications, conduct site visits, and make certification decisions as to
DBE status, in accordance with 49 CFR, Part 23 and Part 26.

C. Promptly provide current information to the DBE Directory as required
by and in the manner prescribed in Section 3.03 above.

D. Update the ‘DBE Directory with all new and upda’ted information
(renewals, removals, change of address, etc.).

E. Retain and maintain appropriate DBE certification files.

F. Make file information available to other USDOT recipients and other
states’ UCPs in response to questions or complaints, upon written
request. |

G. An ALUCP Member may conduct a site visit (see Exhibit D, State of
Alabama Unified Certification Program DBE, On-Site Review) fo a DBE

applicant in its vicinity, if possible based upon a request from an




ALUCP member from another location within the state. The requesting
ALUCP member will be notified in a prompt manner if this is not
possible. When an ALUCP member in close vicinity to the applicant for
whatever reason cannot conduct the site visit, it will be conducted by
the requesting member.

H. Process annual updates to verify continuing eligibility of DBE firms
(see Exhibit B State of Alabama Unified Certification Program, No
Change Affidavit) certified by it.

|. Perform specific file reviews at any time upon request by a ALUCP
Member.

J. Make timely final decisions on DBE applications as provided in 49 CFR
Part 23 and Part 26, Paragraph 26.83 (k) or within ninety (90) days of
receipt of all information.

K. Provide information on any certified DBE upon request by a ALUCP
Member.

4.03 Non-Certifying Member Rights and Responsibilities:

Non-Certifying Members can be added to the ALUCP, and they will affirm their
status by signing the appropriate MOU. (See Exhibit F) Each Non-Certifying
Member shall (see Section 2.03 for list of Non—Certifying Members) have the
following dﬁties;

A. Comply with the terms and conditioﬁs of this Agreement.

B. Promptly forward DBE applications to the Responsible Certifying

Member.



5.01

C. Provide information on any certified DBE upon request by a ALUCP. .

Member.

ARTICLE 5 — RIGHTS AND RESPONSIBILITIES OF THE ALUCP

CERTIFICATION DECISIONS

The Responsible Certifying Members shall maintain processes and prograrhs
that conform to the overall certification standards set out in 49 CFR, Part 26 and
Part 23. Certification decisions made by ALUCP Responsible Certifying
Members shall be binding on all USDOT Recipients with respect to participation
in the DBE Program. In the event of a conflict, the ALUCP, through the Executive
Committee, shall make a final decision, subject the provision of 49 CFR, Part 23
and Part 26. The Responsible Certifying Members shall perform the following
duties:
A. Require potential DBEs to complete and submit an appropriate
application form (see Exhibit A).
B. ALUCP Responsible Certifying Members working together will ensure
that only firms certified as a DBE under 49 CFR, Part 26 and Part 23
participate as DBEs inthe ALUCP. |
C. Responsible Certifying Members will perform an on-site visit (see
Exhibit D) to the offices of the firm and review their resumes and/or
work histories. ALUCP Responéib|e Certifying Members will perform
an on-site visit to job sites if such sites on which the firm is working at

the time of the eligibility investigation are available in your jurisdiction



or local area. ALUCP may rely upon the site visit report of RCM
recipient with respect to a firm applyinvg for certification.
1) If the firm is é corporation, analyze the ownership stock in
the firm;
2) Analyze the bonding and financial capacity of the firm;
3) Determine the work history of the firm, including contracts
it has received and work it has completed.
4) Obtain copies of the licenses the firm needs to perform a

work activity, along with a list of key personnel.

D. When another RCM, in connection with its consideration of the

eligibility of a firm, makes a written request for certification information
you have obtained about that firm, ALUCP will promptly make the
information available to the other RCM.

 Once ALUCP has certified a DBE, it shall remain certified for a period
of a least five (5) years uniess and until its certification has been
removed through the procedures as outlined in 49 CFR, Part 23 aﬁd
Part 26, Paragraph 26.87.

A certified DBE shall inform the RCM to which it seeks certification in
writing of any change in circumstances affecting its ability to meet size,
disadvantage status, ownership, or control requirements of this paltt or
any material change in the information provided in its application form.
The DBE has thirty (30) days to submit the required documentation.

Each RCM should ensure that ALDOT has a current list of DBE firms



which submitted their “No Change Affidavit” letters and corresponding
documentation.

A certified DBE must provide to ALUCP, every year on the anniversary
date of its certification, an affidavit sworn to by the ﬁrm’s.owners before
a person who is authorized by state law to administer oaths or an un-
sworn declaration executed under penalty of perjury of the laws of the
United States. This affidavit must affirm that there has been no
change in the firm's circumstances affecting its ability to meet size,
disadvantage s"catus, ownership, or control requirements of this part or
any material changes in the applibation form. The affidavit shall
specifically affirm that DBE continues to meet Small Business
Administration (SBA) business size criteria ‘and the Department’s
statutory requirements overall gross receipts cap. If the DBE fi‘rm fails
| to provide this affidavit in a timely manner, it would be deemed as a

failure to cooperate with established guidelines of the ALUCP.

_ A DBE is required to submit, along with the affidavit, a Personal
Financial Statement and appropriate copies of income tax returns to
document the annual gross receipts requirement. DBE firm
submission of tax returns will include corporate returns if the firm is‘ a
corporation or a Limited Liability Corporation, or the appropriate
schedules for .a Subchapter S cofporation, a partnership or a sole

proprietorship.



|. [Ifitis determined that there is reasonéble cause to believe that the firm .

is ineligible, the firm will be processed through the procedures of 49

CFR, Part 23 and Part 26, Paragraph 26.87

5.02 Uniform Certification (Single Uniform Certification)

5.03

5.04

The UCP shall provide “one-stop shopping” (Single Uniform Certification) to
applicants for DBE certification in Alabama, so that an applicant may apply once
for DBE certification in Alabama and if granted, to be accepted by all ALUCP
Members. |

Processing Out-of-State Applications

The ALUCP will not process a new application for DBE certification from an

applicant having its principal place of business in another state unless the

applicant has previously been certified in that state. When a Responsible
Certifying Member processes an out-of-state application, a full certification
application file with all supporting documentation will be created by the
Responsible Certifying Member, iﬁcluding a copy of the Site Visit Report
obtained from the applicant's home state or from the states UCP if it is in place,
before the firm is included in the DBE Directory.

ALUCP Information Program

ALUCP Members and the Executive Committee will provide information on the
ALUCP to the public and to DBE applicants, individuals and firms seeking DBE
certification with ALUCP appiicatibns. Accept DBE applications from any
applicant firm and, non-certifying member, forward DBE applications to the

appropriate Responsible Certifying I\/lerhber for processing.



5.05

6.01

6.02

Meetings for Continued A‘LUCP Monitoring

The ALUCP, through its Executive Committee, shall hold a statewide
membership meeting at least once a year or more often as needed for continued
monitoring of the ALUCP, and on- going processes. The Executive Committée
shall notify the ALUCP Members in writing of the date and location of the meeting
at least thirty (30) days in advance of the meeting. A majority of those recipients
shall constitute a quorum for conducting UCP business. When a guorum is
established a majority vote of those members present shall .be required jto
approve or disapprove.

ARTICLE 6 — CERTIFICATION PROCEDURES

C'ertification Application

ALUCP Members agree to use the USDOT Disadvantaged Business Enterprise .
Certification Applicétion (attached as Exhibit A) and the Affidavit for Continuing
Eligibility (within Exhibit B) which the DBE firm forwards to RCM that processed
the firm's application. All DBEs must forward the Affidavit for Continuing
Eligibility (Exhibit B) to the applicable RCM thirty (30) days prior to their
recertification date

Certification Process

The ALUCP and its members shall follow the DBE certification processes and

adhere to standards set forth in 49 CFR, Part 23 and Part 26.



6.03 Certification Site Visits

7.01

Responsible Certifying Members‘shall conduct a site visit to the principal place of
business of an applicant prior to DBE certification and entry onto the DBE
Directory.
A. Responsible Certifying Members shall utilize the On-Site Review
Checklist, which is included as Exhibit D herein.
B. Responsible Certifying Members may at their discretion conduct site visits
for one another when requested in lnstances Where the Responsible
Certifying Member requested is geographically close to the DBE S

location.

ARTICLE 7 — COMPLAINTS, APPEALS AND DISPUTES

‘Third_ Party Complaints

Any person may file with ALUCP, a written complaint alleging that a currently
certified firm is ineligible. The complainant must state specific reasons for
ineligibility and submit documentation in support of the complaint .Written
complaint (s) shall be mailed to the Responsible Certifying Members as listed in
Exhibit F. The firm beil)wg challenged will be notified in writing of the challenge,
the basic grounds, and the regulations. Confidentiality of complainant’s identity
will be protected as cited in 49 CFR, Part 23 and Part 26, Paragraph 109.
However, general allegations or anonymous complaints will not be accepted.
The Executive Committee will review all complaints and refer them to the RCM
that approved the DBE certification. The appropriate RCM will review the

records concerning the firm, any material provided by the firm and the
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complainant, and available information. The RCM may request additional
information from the firm or conduct any other investigation that it deems
necessary. If RCM determines, based on this. review, that there is reasonable
cause to believe that the firm is ineligible, it will provide written noticé to thé firm
that RCM proposes to find the firm ineligible, setting forth the reasons for the
proposed determination. If RCM determines that such reasonable cause does
not exist, it will notify the complainant and the firm in writing of this determination
and the reasons for it. All statements of reasons for findings on the issue of
reasonable cause must specifically reference the evidence in the record on which
each reason is based.

ALUCP — Initiated Proceedings

If based on notification by the circumstance or other information that comes to our

attention, a Responsible Certifying Member within the ALUCP determines that there

is reasonable cause to believe that a currently certified firm is ineligible; the

Responsible Certifying Member will provide written notice to the firm that the ALUCP

proposes to find the firm . ineligible, setting forth the reasons for the proposed

determination. The statement of reasons for the finding of reasonable cause will

specifically reference the evidence in the record on which each reason is based.

A.

Hearing

When a Responsible Certifying Member within the ALUCP notifies a firm that -
there is reasonable cause to rémove its eligibility, as provided in paragraph (a) or
(b) of this Section, ALUCP will give the firm an opportunity for an informal

hearing, at which the firm may réspond to the reasons for the proposal to remove



its eligibvility in person and provide information.and arguments concerning why it
should remain certified.
1) ALUCP will maintain a complete record of the hearing, by any
means acceptable under state law.
2) The firm may elect to present information and arguments in
writing, without going to a hearing.

B. Separation of Functions

ALUCP will ensure that a decision (proceeding to remove a firm's eligibility).‘ls
made by an office and personnel (sub-committee) that did not take part in actions

leading to the removal of the firm’s eligibility
1) ALUCP'’s method of implementing this requirement will be made part of

its DBE program.. |
C. Selection

The ALUCP Appeals Hearing Board shall consist of no more than seven (7)
members, two members from ALDOT, two members from The Wave Transit,
two members from the Alabama State Port Authority, and one member from the
Birmingham Airport Authority or the Huntsville Airport Authority. All members
shall be appointed by their respective agency head or his designee, and shall
serve for a period not to exceed three (3) years. There shall also be one
alternate appointed for each member of the hearing board. All alternates shall
be appointed by each agency's department head or his designee, and shall

serve for a period not to exceed three (3) years. Members of the Appeals




Hearing Board shall not include any individual that took part in actions resulting
in the proposed removal of DBE firm’s eligibility that is subject of the appeal.

. Chairmanship

The chairman of the ALUCP Hearing Board shall be appointed alphabetically
by agency, and shall serve a period not to exceed three (3) years. Subsequent
chairmen shall be rotated every three (3) years based on the following order:

ALDOT, BAA, The Wave Transit, HAA, The Alabama Port Authority.

E. Voting

A majority of the ALUCP Appeals Hearing Board members is needed for a
quorum, Only the official designated representative, or an approved alternate,
from each certifying agency may vote. Each member entitled to vote shall be
entitled to one vote upon each matter submitted before the hearing board. A
majority vote on all matters submitted before the hearing board shall be the
decision of the _béard.

. Meetings

The ALUCP Appeals Hearing Board shall hold a meeting each month.
Frequency of the appeals hearing board meetings is subject to change upon
action by the board. Notification of any such changes will be made in advance.
Meetings will be scheduled in areas within the state of Alabama which are
conducive to attendance by all Responsible Certifying Members electeq j[__p the

appeals hearing board.



G. Grounds for decision

The Hearing Board will not base a decision to remove eligibility on a
reinterpretation or changed opinion of information available to ALUCP at the
time of the firm's certification. Rather, such deqision will be based on oné or
more of the following:

1) Changes in the firm’s circumstances since the certification of the
firm by ALUCP tvhat render the firm unable to meet the eiigibillity
standards of this part;

2) Information or evidence not available to ALUCP at the time the firm
was certified,;

3) Information that was concealed or misrepresented by the firm in
previous certification actions by ALUCP;

4) A change in ALUCP’s certification or requirements since the firm
was certified; or

5) A documented finding that information provided by a certified firm
was factually erroneous.

It is recommended that a representative from the ALUCP certifying staff be in
attendance at all hearings to present the ALUCP denial justification.

7.03 Notice of Decision

Following ALUCP decision, ALUCP will provide the firm written notice of decision
and the reasons for it, including specific references to the evidence in the record
that supports each reason for the decision. The notice must inform the firm of

the conseguences of ALUCP’S decision and of the availability of an appeal to the



United States Department of Transportation (USDOT). ALUCP will send copies
of the notice to the complainant in an ineligibility complaint.

A. Status of Firm During Proceeding

1) A firm remains an eligible DBE during the proceeding to remove its
eligibility.

2) The firm does not become ineligible until the issuance of the notice
provided for in paragraph (c) of this section.

B. Availability of Appeal

When ALUCP makes-an administratively final denial or removal of a

firm's eligibility under this Section, the firm may appeal the removal to

USDOT.

C. Process for Certification Appeals to the Hearing Board and USDOT

- The ALUCP Appeals Hearing Board will only hear cases in which
eligibility has been removed. The firm could appeal to the ALUCP
Appeals Hearing Board and then appeal to the USDQOT or could appeal
directly to the USDOT. The ALUCP Hearing Board will be in

; compliance with federal regulations. The appeals hearing board will

give the firm the opportunity for administrative reconsideration of

eligibility determinat‘ion. However, if the firm chooses to appeal to the
hearing board, they do not forfeit their right to appeal to the USDOT,
within the time frame provided in 49 CFR, Part 23 and Part 26. All
appeals to the hearing board shall be submitted in written form. If the

- firm requests the opportunity to appear before the ALUCP Appeals




Hearing Board, the request must étate whether the firm is to be
represented by counsel. If a firm is denied certification or whose
eligibility is removed by the ALUCP process, the firm may make an_
administrative appéal to the USDOT.

Process to appeal to USDOT

If a firm is denied its initial application for certification, the applicant
firm will have the right to appeal the decision directly to the USDOT
within ninety (90) days of the date of the final decision.

If appealing directly to USDOT, send appeals to the following Address:

United States Department of Transportation
Department Office of Civil Rights
External Civil Rights Programs Division
1200 New Jersey Ave. S.E. W78-340
Washington, DC 20590

7.04 Administrative Removal of Eligibility

In circumstances where a certified firm, or new applicant has failed to submit required
documentation or exceeded Personal Net Worth thresholds, there will be no
‘administrative re- consideration. Those circumstances include:

A. Any certified firm that does not submit the annual affidavit update required in
accordance with 49 CFR, Part 23 and Part 26, Paragraph 26.83 (j) sworn by
the owners that there has been no change in the firm’s circumstances
affecting ifs ability to meet size, disadvantage status, ownership, or control
requirements or any material changes in its application form, except for

changes which you have been notified for in writing, will have their
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certification proposed for decertification for failure to cooperate under 49

CFR, Part 26, paragraph 26.109 (c) thirty (30) days from the due date.

. If the statement of personal net worth that an individual submits shows that

the individual's personal net worth exceeds $750,000, the individual's
presumption of economic disadvantage is rebutted. You are not required to
have a proceeding in order to rebut the presumption of economic

bl
disadvantage in this case.

. A firm is not eligible in any federal fiscal year if the firm exceeds the previous

three (3) years average gross receipts in accordance with 26.65 (b).

. Regardless of race, gender, or size of the business, any individual whose

personal net worth exceeds $750,000.00 is not considered economically
disadvantaged and is not eligible for the DBE program. There may be

exceptions under 49 CFR, Part 23.

Notice Requirements

An action by a Responsible Certifying Member shall be in writing, and shall:

(a) Be delivered via Certified U.S. Mail, Return Receipt Requested.

(b) Be specific as to the action being taken and the reason for the aétion
and facts relied upon for the action.

(c) Advise the party of the right to appeal.

(d) Provide information on the appropriate appeal process.

7.06 Member Disputes

ALUCP Members shall make every effort to resolve disputes that may arise

between them



. 7.07 Unresolved Member Disputes

8.01

8.02

8.03

When ALUCP Members are unable to resolve a dispute, the matter shall be
submitted to the Executive Committee for resolution. The decision of the
‘Executive Committee shall be final and binding without rights to further
administration or judicial review on all those ALUCP Members subject to the
provisions of 49 CFR, Part 23 and Part 26.

ARTICLE 8 — TRAINING

Executive Oversight Committee

The Executive Committee shall retain DBE certification oversight of ALUCP
Members. ALDOT will be responsible for DBE certification training of ALUCP
Members. Upon approval of the Executive Committee, ALDOT may provide,
otherwise arrange for, DBE certification training for any Responsible Certifying
Member upon request or it may require a Responsible Certifying Member to
attend DBE certification training in order to ensure compliance with the provisions
of this agreement and 49 CFR, Part 23 and Part 26.

Training Costs

A Responsible Certifying Member requesting DBE certification training through
ALDOT, or who has been required to obtain such training shall bear the costs
and expense for the said training.

Supportive Services

The ALUCP recognizes the need for improved technical, business opportunities
and supportive services. All agencies which participate in the ALUCP should

combine their efforts to provide each Responsible Certifying Member information



on upcoming activities which may offer additional and meaningful training to all
DBE firms within the ALUCP.

ARTICLE 9 — DBE DIRECTORY

9.01 Organization of DBE Directory

The DBE Directory shall be organized and maintained by ALDOT. All ALUCP
Members agree to maintain compatible software and systems in order to
efficiently and effectively utilize the electronic DBE Directory, and to timely
delivery of DBE certification information and updates'.

9.02 Availability
The DBE Directory shall be available electronically (and in printed form when
requested) to ALUCP Members, contractors, and other interested parties.

ARTICLE 10 — FEES/COSTS

10.01 Fees
The ALUCP does not consider assessing a fee at this time but reserves the right
to at a later date. Any fees considered must be justified and agreed to by all of
the ALUCP members required to pay.

ARTICLE 11 — GENERAL PROVISION

11.01 Exhibits
All exhibits to this agreement are incorporated herein by reference and made a
part hereof.

11.02 Interpretation

Article and section headings and Table of Contents are for convenience only and

shall not affect construction of this agreement. The agreément shall be governed



11.03

11.04

11.05

by the laws of the State of Alabama and in compliance with 49 CFR, Part 23 and

Part 26.

Amendments

This agreement may not be amended, modified, or supplemented except by an
instrument in writing agreed upon by the majority of the ALUCP Members.
Notwithstanding the foregoing, should any provisions of 49 CFR, Part 23 and
Part 26 be changed or modified, corresponding provisions of this agreement shall
be modified accordingly.

Compliance with Law

ALUCP Members agree that the operation of this agreement and performance of
all obligations hereunder shall comply with 49 CFR, Part 23 and Part 26 and with
applicable federal and state laws.

Signed Agreement

This agreement will become effective upon approval By the Secretary of USDOT.
By executing the Signature and Declaration of Status Page of this agreement,
recipients agree to become members of the ALUCP, and agree to accept the
terms and conditions of this agreement. Following USDOT approval, a recipient
may become a member by submitting a fully executed Signature and Declaration
of Status page from this agreement to the Executive Committee, which shall be
delivered to ALDOT where it shall remain on file. In order to be a memper,} a
recipieﬁt must be receiving at least two hundred fifty thousand dollars

($250,000.00) in federal funds.
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-11.06

11.07

11.08

Severability

Shouid any part, term, portion, or provision of this Agreement be in conflict with
any law of the United States or of the State of Alabama, or otherwise be
unenforceable or ineffectual, the remaining provisions shall be deemed valid and
severable, and not affected thereby.

Successors

This agreement shall be binding upon and inure the benefit of any successors or

assigns of the ALUCP Members.

Execution |

Execution of this agreement by ALUCP Members, shall comply with appropriate
procedures, resolutions, authorized signatures, and required filings pursuant to
the law governing each ALUCP Member. The State of Alabama ALUCP will be
fully operational no later than eighteen (18) months following the approval by the

secretary.

11.09 Termination

Once this agreement is signed by all participating members, the terms of the
agreement will be good for five (5) years. This agreement may be amended to
remain in compliance with USDOT and/or to clarify and address issues that may
have been inadvertently omitted. This agreement may be terminated by any
party upon providing thirty (30) days Written notice of its intent to terminate the

agreement. This agreement can be renewed for another five (5) years.
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EXHIBIT A
‘ STATE OF ALABAMA
UNTFIED CERTIFICATION PROGRAM
DISADVANTAGED BUSINESS ENTERPRISE
CERTIFICATION APPLICATION

PERSONAL FINANCIAL STATEMENT
AFFIDAVIT OF CERTIFICATION




DBE Application Gover Sheet’

. .
Thank ;:ou for your interest in becoming 2 Disadvantaged Business$
Enterprise with the Alabama Department of Transportation.  Should you
have any questions regarding this application, please feel free fo call at an
any fime. '

Alabama Department of Transportation
Personnel and Compliance Bureau
Disadvantaged Business Enterprise {DBE)
Wir. John Huffman, DBE Coordinator
2720 Gunter Park Drive West
Montgomery, AL 36109
4.800-265-5081 or 1-334-244-6281
Fax: 334-260-8313

in this packet you wil find the following lterns:

Application Instructions

‘Uniform Certification Application

Personal Financial Staternent Instructions
‘Personal Financial Statement

Affidavit of Certification (Requires notarization) »

. Checklist of supporting documentation to be submitted

-

Please complete the application and other
supporting documents In thelr entirety
and mail them to the above address,

S
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DISADVANTAGED BUSINESS ENTIRPRISE PROGRAM
49 C.F.R.PART 26

UNIFORM CERTIFICATION APPLICATION

®

" Should I apply?
o

ROADMAP FOR APPLICANTS '

s your firm at lesst 51 9%~owned by & socially and economically disadvantaged

individual(s) who also confrols the firm? .

o Isthe disadvantaged owner & TLE. citizen or lawfully admitied permanent resident of the
USL2 -

o Isyour firm & small business {hat meets the Small Business Adminisiration®s (SBA’S) size
standard and does not exceed £17,42 million in gross ammuoal receipts?

o Is your firm organized 85 & for-profit business? ’

= lfycu answered "Yes" t all of the guestions above, you may be eligible to
pasticipate in the U.8.DAT DEBE program.

Ts there an easier way to apply? i,

1f you are currently certified by the SBA as an B(a) and/or BDB firm, you may be eligible fora
stroamlined certification epplication process. Underthis process, the cerfifying agency to ‘which
you are applying will ascept your current SRA application package in liev of requiring you to Sl
out end subrnit this form. NOTE: Vou must still meet the requirements for the DEBE
program, including undergoing an on-site review.

‘Be sure to attach all of the reguired documents listed in the Docnments Checle List at theend

of this form witk your completed application.

“Where can I find more information? . :
o USDOT- hm:llusdbuwab.dctgnvlhusiness/dba/i:udmchtml (this ske provides vseful Tinks to

the mules and reguiations governing the DBE. program, guestions and answers, and other
pertinent information)

o SBA-htini/yenwatis.eovinaics (provides a isting of "MAICS todes) and
h_g;g'.llwww.sba.zvvlsizelindaxmblaufsiz&html {provides e fisting of SIC codes)

o 4D CFR_Part 26 (the rules and repulations governing the DBE program)

Tnder Sec. 26.107 of 49 CFR. Part 26, duted February 2, 1599, If at eny time, the Depattment or & Tecipient has
senson fo believe that any persan ar firm has williully and knowingly provided incorreot inforroation or made
false statements, the Department may iniiate suspension or debarment proceedings egainst the person or &m
ymder 49 CFR. Part 29, take enforcement action under 49 CFR Part 31, Program Fraud end Civil Remedies, and/or
sefer the matter to the Department of Justics far criming) prosecution under 18 US.C.1 p01, which prohibits-false

statements in Federal programs,

A2




Section 11 CERTIFICATION INFORMATION

A, Prior/Other Certifications

Is your fim currently oertified for any of the followmg programs? (I Yes, check appropriate bux(es)

‘1 DBE ‘Name of certifying agency:

“Hes your fimm’s state UCP conducted an on-site visit?

& Yes, on State: ONo

3 8(8) i .
@ ® STOP! Iyou checled either the B() or SDB box, yob may, nothave to complete this application.

3 SDB Ask your state UCP about the streamlined epplication process under the EBA-DOT MOTU.

B, Prior/Other Applications and Privileges

Has your firm (under any neme) ar any of its owners, Board of Directors, officers or management persannel, ever
withdrawnan apphication for any of the programs listed above, or ever been denied cerfification, decertified, ar
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federal entity?
G Yes,on_______ ENo
If Yes, idenilfy State and name of state, Jooal, or Federal agency and explain the nature of the action:
\ .

Section 2: GENERAL INFORMATION
4, _ Contsct Information

.J(1) Contact person and Title: l (2) Legal name of firm;
{3) Phone # 1(4) Other Phone #; | (5) Fax #:
(6) E-mall: ‘ (7) Website (/have one):
(8) Street address of firm (Ve 2.0 Bagt Clty: Counfy/Parish: State; Zip:

County/Parish: State: Zip:

\ R

{0) Mailing address of fimm (if different): City:

B. Business Profile :
(1) Describe the primary activities of your fiom:

. 1@ Federal Tax ID {ifeny):,

| @) This fizm was establishied on [ (4) ¥We have owned this firm since:

(5) Method of acquisition (check all that apphi:
[ Started new business 7 Bought existing business 19 Inherited busingss ¥ Secured concession

£ Merger or consolidation T Other (explain)
(6) Is your firm “for profit"? B Yes S No | @ STOP! 1f your firm is NOT for~profit, then you do NOT quallfy
for this program and do NOT peed to fill out {his application,

A-3
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13 Sole Propristorship

{9 Other, Describe:

(7) Type uf firm (chack all that apply’
£ Limited Lisbliity Pastoership

TJ Partnership

CJ Limited Liability Corporation

3 Corporation
7 Joint Venturs

7 Yes FNo-
VI Yes, explain:

(8) Has your firm sver existed under differsnt ownerghip,

& ditferent type of ownership, or a different name?

() Number of employees: Full4ime

Pari-fime

Total 0

{10) Specify the grass receipts of the firm for the 1ast 3 years; Year

Year
‘Year

Total receipis §

Total receipts &

Total raceipts §

C.  Relationships with QOther Businesses

[T Yes FNo*

i

1f Vs, identlfy: Other Firm's name
.| Explain nature of sharad facilitios:

(1) Is your firm co-located at any of its bus
space,"yard, warehouse, facilities, equipment, or oific

iness Jocations,

or does it share 2 telephone number, P.O. Box, affice
e staff, with any ofher buginess, organization, or entity?

(2) At present, or &t any time

T (g) been & subsidiary of any other firm? .
(b) cansisted of 8 pa;tnetship in which one or more

"~ Hives ONo

in the past, has your firm: of the partners are other firms?
3 Yes I No

(o) owned any percentage of any other firm? 1 Yes £ No

(d) had any subsidiaries? £ Yes O No

[B‘Hns eny other fitm hed an ownership interest in

your firm at-present or =t any Hime inthepast? O ¥es T No

(4) 1f you enswered "Yes to any of the questions in

extra sheats, if nesded}:

Tvpe of Business

(Z)(e)-(d) and/ar (3), identify the following for cach (attach

i | 3 N
§ | | ]
| | -

T

D. Immediate Family MemBer Businesses’

Dy
1¥Yes, then list {attach exira sheats, {f needed:
‘Name ‘ elafi i ‘

o any of your immediate family Tmembers own or manage another company? TYes BNo

Compsny | TypeofBusiness
u | | |
[
' ) 3
A-4




Section 3: OWNERSHIP

Identify all individuals or holding companies with apy ownership interest in your firm, providing
tho information requested below (fmore than one giwnar, attach separate sheats Jor each additional awner):

A, Background Information

(1) Neme: | @) Titte: [ (3) Home Phone #:

(4) Home Address (staaf and number): Cliy: State: Zip:

Gender: I3 Mal Femal (6) Bthnic group membership (Cheok all that apply): :

(%) Gender: e O Femalo O Black £ Hispanic 9 Native American
(7 US. Citizen: 5 Ves B No 1 Astan Pacliio 1 Subcontinent Asian

) Lawiully AGmified Permancil Resident: B Other (specif)

B ¥Yes B Ne : -

B. Ownership Interest .

(1) Number of yesrs as owner (2) Initial investment to Type Dollar Value

N - acquire ownership Cash 3.
(3) Peroanitage owned: 0% . interast in firm: Real Estate $
- . Equipment 3 .

(4) Familial relationship to other owners: Other [ B

'[(5) Shares of Stoek:  Number Perseniase Class Date aopuired Miethod Acquired

1

(6) Dues this owner perform a management or supervisory function for any other business? ‘(¥ ‘Yes 3 No

If Yes, identlfy: Namo of Busi “Fanction/Title: .
{7) Daos this owner own or work for any other Sirm(s) that has & relationship with this firm (2 g, ownorship Interest,
shared gffice space, fmancial qulp loasas, p I sharing, ete )7 T3 Yes O No

- L}
If Yes, identify! Neme of Busi Funetion/Title: \
Nature of Business Relationship:

C. Disadvantaged Btutus—NOTE: Complete fhis section only for each owner applyiog for DEE

pralification {Le. for ench owner claiming to be socially and econemically disadvantaped)

(1) What is the Personal et Worth (PNW) of the owner(s) applying for DBE qualification”? (Use and atiach the
Personal Financial Statement form al the end of this application, aticch additional sheets if more thaw one owner is applying)

1(2) Bas any trust been created for the beneht of this disadvantaged owmer(s)? O Yes OO No

If Yes, explain (attach additional sheels I needed):




4. TIdentify your firm’s Officers & Board o

separate sheet):

Section 4; CONTROL

£ Directors (i addilional space is raquirad, attach a

Name Title Date Appointed Tthmicity Gender
[¢)] ) .
Officers b
of the c
Company |{d) !
2)

(a)

@
Boardof | {B)

Directors | {0)

(d)

(o)

business? [ Yes £ No

Tite:

(3) Do any of the persans Tisted in (1) and/or (25 goove perform a management or supervisory function for any other

if Yes, identify for eacht Perfun:

Function:

1f Yes, dentify for each: Firm Name:

Nature of Business Relationship:

(4) Do any of the persons listed (1) and/or (2) ebove own or work far eny other firm(s) that has & relationship with

this Sirm (e 2. ovnarship Inleresi, shared affice §pace, Jinonctal | quipmant, leases, p

Purson:

) sharing, me )7 & Yes (INo

B, Idenfify your ﬁfm’s manzagement person:

arens (Ifnore than hio persons, atiach g separate sheet)t

nel who control yourfirm in the following

Name | Title [ Lthnicity Gender |
(1) Fnancial Decisions | = ! -
{responsibifin: for qqmsman of lines of \—h'
credh, surety donding, lies, ec) N l
{Z) Esfimating and bidding [
b _ |
(3) Negotiating and Contract 2. | ;l
Exeonfion b, | ! |
(4) Hiring/firing of menagement | & | | ! 1
pcrsunncl . b, { J; | |
(5) Fiel/Production Operations (E | ! i
Supervisor (b, [ |
jce menagement 1= { -
. B { 1
(7) Markefing/Sales B9 |
Ib. ! !
FB) Purchasing af major [ | |
equipment [ b 1 |
FP) Authorized 1o Sign Company | B { |
Checks (for any purpose) (b | .
‘ (10) Authorized to make \a | |
Financia} Transactions &, j { | | |
5




(11) Do any of the persons Tigted in (1) thxough (10) above ‘perform & management oF supervisory function for.eny

: . piher business? & Yes T No :
I Yes, identify for sach: Person: Title . I

Bush Funotion: \

(12) Do any of the persons Tisted In (1) farough (10) above own or work for any other firm() that has & relationship \\

with this firm (e.g, ownanship Intres, sharad office spose, J Jal ts, sguipmant, leases, p | sharing, 8tc.)? |

1 Yes 3 No - :

|

Tf Ves, identify for each: Firm Namei__- ) Person: ‘

Nature of Business Relationship: X |

-
C. Tuodicate ,'ynur'ﬁrm’s snventory in the following categories (atiach additional sheets if needed)i .

(1) Bouipment |
Typeof Eguipment Malke/Model Current Yalue Owned or Leased? }

() .
® '
{c)

(2) Vehicles
‘—r Type of Vehicle | Male/Model Current Vnine Owned or Lensed?
(=

o
1@ . . ‘ J

{3 Cffice Space

‘x,' :I | Street Address Owned or Leased? | Current Vaiue of Property or Leage
® g :
® , ‘ B

@ Storape Spaceé

Street Address Ovwned or Leased? | Current Value of Property or Lense |
() : . : )
® ] \ ‘ ‘ |
T - _Doesynur firm vely on any nthnnﬁm_fnzmannggmmtﬁmnﬁnnm&ml’lﬂyee '

payroll? [ Yes I No

1T Yes, explain

. Financial Information

(1) Banldng Information:

() Name of banic: (b) Phone Not

(¢) Address of bank: City: Btate: Zip:,




e e e S T .

P

L~

(2) Bonding Toformntion: If you have bonding capacity, identify: (2 Blnder No:

(b) Name of agent/broker (c) Phone No:

(d) Address of agent/broker; Cley: State; Zip:
1@ Bonding limlt: Aggragate fimit § Projoct limit &

e e e T T —

, Jdentify all sources, amonnts, and purposes of money joaned to your firm, including
the names of oy persons or Firms securing the loan, other than the listed owner:

Name of Source ‘Address of Souree Name of Porson Origina} Current Purpose of Lomn
Socuring the Loan Amount Balance

G. Tistall contributions or transfers of assets to/from your firm and to/from any of its
owners over the past W0 Vears (attach additional sheets i’ dec):

Contribution/Asset | Dollar Value From Whom To Whom Relationship Dats of
g “Transferred Transferred i Transier
1,
2.
3.

|H.  List current licenses/permits held by any owner and/or employee of your firm (e g
coniractar, engiesr, architech atc,)(artach addifional sheets | needed):
Name of Ticense/Permit Holder Type of License/Permit

Bxpiration LiccnauNumburJ
Date aud Biate

2. \ :
F |
1L 1 st the three largest contracts completed by your firm in the past three years, i any:
Name of Name/Location of \ Type of Worl Performed Dollar Value n:\
©Owner/Contractor Project Contract
1.

P

1= \ |

1=

L

—
SR -\ 1

J. List the three larpest acfive jobs on which your firm is carrently working:

Name of Prime | Location of “Type of Worlk Project Anticipatad Dollar
Contractor and Project Project Start Date Complation | Vriue of
Numbar ate Contract

r
R

%)

3

" 1 —
| — ]
| —




Instructions Tor Completing Personal Financial Statemont

Personal Net Worth menns the net value of the assets of an individual remaining sfter
totel linbllities are deduneted. An individual's net worth does not include the individual's
ownership interest in an applicant firm or the individual equity in his or her primary place
of residence. However, you must provide this inforrnation. '

Each individual owner of an applicant fixm, whose ownership and control are relied wpon
for DBE certification, must submit & signed of statement of personal net warth,

If an eligible individual has a personal net warth which exceeds § 750,000, that

individual is not cpnsidared socially and economically disadvantaged for purposes of this
PrOgTam.

If an individual is married, ﬁlcnsu note the following:

All assats and Liabilities should be halved accordingty on the form if joinily held. If nssets
and lisbilities arc separately owned, these items should anly be reparted on the respested
owner's form. .

Examples:

John and Mary Smith jointly own their primary residence vatued at §200,000,
They each.claim 50% ownership of the property, J ohn would only report his 50%
interast, $100,000, on his Personal Net Worth Statement.

Mary Smith hes a vacation home in another state valued at'$200,000, Bhe owns
fhe vacation home in its emtirety. John would not reporf this on his Personal Nel
Warth Statement. . .

“The Personal Financial Staiement must be filled out in its entivety Jeaving no line blank:
“Faor any section where no asset or liability exists, you mey indicate “Not Applicable.” The
Personnl Financial Statement must be complete, legible, and accurste, If you require

. mmore space in.any section, attach additional sheets, and reference the appropriate section
mmmber and heading. -

i



!
i
i

T

e’

ASSETS

Cash on hand & banks:
Enter the amount of cash on-hend in your checking acgounts.

Savings Account: :
Enter the total cash in all savings accounts.

IRA or other Refirement Accounts: :
Enter the otal value of all IRA’s and other retirement aceounts, including any Deferred
Compeusation and Pension Plans. :

Accounts & Motes Receivable:
‘Enter the total value of all monies owed to you persanally, 1f any. This should include
shareholder loans to the applicant firm.

Lifc Insurance:

Enter the cash surrender value of auy life insurance policies. Give the face amount and

cash value of policies, name of insurance companies and beneficiaries in Section 8.

Stoclc and Bonds: -
Enter the current market value of your stocles/ bonds. List number of shares, name of
securities, cost, market value, date of quote/ excliange, total value in Section.3,

Real Bstate: . -

Enter the current fair market vaiue if all real estate owned. IF the Residence is part of a
farm or other large portion of real estate, submit & separate-valuation for the Residence
and the remaining land. List each parce] separately. The following should be listed in
Section 4: type property, address, dats purchesed, original cost, present market value,
pame and sddress of mortgage holder, mortgage account ourmber, balance, monthly
payment(s), and status of mortgage. *Note: ALDOT, FTA, anfl APA applicants may
exclute their Personal Residenee and Business Real Tstate, Al conecessionaires must
incinde Personal Residence nnd Business Real Estate.

Autumobiic:

* Enter the current fair market value of all antomobiles owned.

Other Personal Property:

* Enter fhe current fair market value of all other personal property owned, butnot included

in the previous sections. (i:e, fumiture, jewelry, guns, CAWCTES, clectronic, equipment,
gtc.) This category could also include motorcycles, motor home(s), boat(s) and other
recreational vehicles. A complete description of these assets istequired in Section 5. i
any is pledged as security, list name, address of lien holder, terms of pryment, and ifit's

delinguent, describe delinquency.

A-10



Dther Assets: \ .

Enter the current fair market value of all other assets owned, but not included in the
:previous sectlons. wk A complete description of these assets is required in Section 5. If
any Is pledged as seourlty, list name, address of lien holder, terms of payment, and ifit's
delinguent, describe delinquency. (Note: Other assets could be other business
enterprises in which the applicant is » partial owner, For other business assets, o
copy of the most recent balance sheet must be submitted along with information ad
to-the applicant oywnership share of the not worth.)

Total:
Calculate the tota) value of all listed assets.

' LIABILITIES

Accounts Payable: '
Enter the tota] value of all.unpsid accounts payable that is your responsibility. (l.e. gas,
clectric, telephone bills, ete.)

Notes Payable to Benk and Others:

“Enter the total amount due on all ‘Notes Payable to Banks and others, paid on an
instaliment basts. Please be sure to indicate the {otal monthly peyment in the space
provided. This.should include the amount of any loans from the spplicant firm. This
should not, however, include any mortgage’ balances, ** Neme and address of note
holder, original balance, current balance, payment amount, type of collateral should be
listed in Section 2. . . -

Loans on ‘Life Insurance:
Enter the total value of all loans due on 1ife Tnsurance Policies. **A camplete
description is required in Section 8.

Mortgages on Real Bstate: . ’
“Enter the total value due on all morigage(s) payable on Real Estate, ## A complete
breakdown of all mortgage(s) on Real Tstate §s required in Seotion 4. )

Unpaid Taxes: . . .

Extter the total amount of all taxes that are currently due, but are unpaid. Contingenttax
Habilities or anticipated taxes for current yeat showld not be inciuded. In Section 6
describe in detall, 8s to whom pryable, type, when due, amounl, and to +what-property, 1ax
liens or attachments. . :

A-11
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Other Linbilities:
Enter the total value due on all other liablifies not classified in the previous section. **A
complete description is required in Section 7,

Total Liabilities:
Calculate the iotal of all listed liabilities,

‘Met Worth:

Caleulate your net worth by subtracting your #Tatal Liabilities™ from your *Total
Assets” Indicate negative net worfh with parenthesis ().

+ Total Aaséts
'~ Tota) Liabilities
=Net Warth

Totak:
Add the values enter for *Total Liabilities" and *“Net Worth™. This amount must equal the
total value of assets.

+Total Liabiiities ,

- Net Worth
= Total Assets

SECTION 1- SOURCE OT INCOMEI

Salary:
Enter the amount of your totd) anm! salary. This inclndes any salary from the applicant
firm end if applicable, any salary from outside employment,

Net Investment Income:
Enter the total amount of all investment income. (Le. dividends, interest, eic)

Renl Estate Income:
Enter the total amount of all real estate income received From fhe sale, rental, lease, etc,
of real estate held.

QOther Incomes :

Enter the total amount of all other income received (ie. alimony, Social Security,
Pension, ete.) Please be sure to describe the source of the other income in the space
provided below in this section.

A-12
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CONTINGENT LIABILITIES

As Endorser or Co-Malker:
Enter the total potential liabilities due as 2 result of being a co-signer for & loan or other
compmitments.

“Legal Claims and Judgments: :
Enter the potential liabilities due as a result of Jegal claims from judgments, lawsuits, ete.

Provisions for Federal Income Tax: :

Epter the tota) amount of all Federal taxes for which you are potentially linble due-to an
anticipated gein on the pending sale of an asset or other circumstances, such as pending '
disputes or litigation which gould possibly result in a personal tax ltability. .

Other Special Debt:
Enter‘ the total amount due on all Temeining potential debts not accounted for.

SECTION2-NOTES PAYABLE TO BANKS AND OTHERS

Enter the name snd address of note holder(s), original balance, current balance, prymont
amount, frequency, and kiow secured for each note payable as entered in the “Liabilities"
column.

; , .
ETETION 3-STOCKS AND BONDS

“Enter the number of sheres, names of securities, cost, fair marlet valve, and the date of

fair mmarket value for all shaves of stocks and bonds heid, (Note: Do not include your
interest in the applicant firm in this section.)

SECTION 4-REAL ESTATE OWNED

Starting with your primary residerice, enter the type of property, address, date of .
purchas, original cost, present fair mavket value, name and address of mortgage holder,
mortgage account number, mortgage balance, amount of payment, and status of mortgage
for all real estate held, Second mortgages also should be included in this section. Please
ensure that this section contains all real estate owned, including rental properties,
commercial properties, ete.

These values should correspond with the “Real Estate” amount tisted in the “Assets”

<olumn. Additionally, these vatues should correspond with the *Mortgages on Real
Estate” mmount listed in the “Liabiliies” colwmn.
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SLCTION 5- OTHER PERSONAL PROPERTY

Descyibe the “Other Personal Property” and 40O her Assets” owned-as listed in the
“ A ssets” cohumn, ’

SECTION 6-UNPAID TAXES

Describe in detail, as o the type, 1o whom payable, when due, amount, and to what
property, if any, the lien attaches. Please yefer to the unpaid taxes listed in the
I ;abilities” column. IF none, state NONE. This seation should not include the cuntingent

+ax Habilities or anticipated taxes owed forthe current year.

SECTION 7-OTHER LIABILITIES

Deseribe in detail any other linbilities as referenced by the value listed in the
#] TABILITIES” cotumn. IFnone, state NONE.

SECTION 8- LIFE INSURANCES HELD-

Describe all life insurance policiss held. Please be sure to include the face amount of the
policies, name of insurance company, beneficiarics.and cash surrender values of the
policies.

TINALLY, PLEASE BE SURE TO SIGN AND
DATE TEE PERSONAL FINACIAL STATEMENT
IN THE SPACE PROVIDED.
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OMB APPROVAL ND. 3248-D188
EXPIRATION DATE:S/31/2008

= A PERSONAL FINANGIAL STATEMENT
-
1.5, BMALL BLUBSINESB ADVINISTRATION Asof
J ch proprslor, i d Who owns 207
Do W ) ol o S g e 0y o e o P ) o o
Name Buslnass Phone
Resldence Adrress Residence Fhone
iy, Glale, & Zlp Oode
Business Name of Applioant/Borower
ASSETS {Ormll Cents) LIABILITIES {OmiLCenls)
Cash on hand & 0 Banks —veeecaaes renemae ¥ 16 Payable .\ consecmnns ammemrsse—a 5
Svings + e . 5 Notes Payable lo Banks and Dem wececee ceaee B
IRA or Gllhes Retirement Accounl . oo foescribe In Baclion 2)
Acconts & Noles Recaivable L. oo oaveee fimant Account (Atg) . ..o e remes B .
Life Insurance-Cash Suirendar Value Only__.. Mo, Paymenl s
{Complaie Seclon &) inslaliment Accaunl (Olhar) _, v 5
Stocks BNU BONUE w-emesemmenonansmsnans 5, Mo. Paymanl 5.
(Desarbe In Seallan 3) . LOB0 O LIE IRSUBNCE « rsevmms senonmesmanes Sl
ReD EMBE ..o orvemnnmnsmorasacasanny § Mortg an Real Esials v.ves .. S
{Deacribe in Boclion4) (Describe n Sacllon 4)
Aulomoblie-PresEn Valtizee ca s oevenresonns S Unpakd TBKBS vuvevnrorsnsansnromsonasasacs 3
| Othar Parsonel PIOPEMY. coce e mavssnmonas | N — {Descstbe in Soclion B
{Dasctibe In Becllon B) ' Ot LIBEIIEE ooveeeeearenassvravsosn s ns  Fomsmeree
OIherABERls ., veencconseconsnnnacees | ——— {pasexibe in Bacllon 7) 000
{Dascrbs in Saclion 8) 1otal LIBHIgE sesrevssrneorronansnsrmnnsman 5.
00 [NEIWOTh vaceoustiemmienacnrsvezesnnanns s
total | B Total s oo}
Soolion 1. Source of inoume Dontingent Liabllites
BB oo mvmmescemeeesmmaneas mamnasnes $ As Or CO-MBKE! oevrnannsmnnmancanans &
Nellavasiment income ... _, $ o Jlapal Cioims A JUdEWEAE e ve e ¥,
Renl Exlata Income ., .ooaee 5 |Pwvisianfor Federal Income Tax, . ISR S ——
Diner incame [Desctibs below)', .. . § Other Bpesiai Debl . voircrvecccromennanm .8,
D 7 Olner Incatne in Section 1,

-
-

=

‘cod nok o disciosed In “Olher locome” wnizss 1L Is desired 1o hnve such paymanis counted towerd iolal insoras.

"Allmvnv orchlld muppott

Sedion 2. Nales PB’EEI)E o Benks and Oihers. (UEE BiiaT imenlE T necessary Each atachment TSt 0e dentl EEE Faﬂ Ell Thi= simiement and & gnaﬂa

Cument

Neme and Addiess of Nolehoiders) ‘ Origlnal l Balance

R Fi
Sisinal paymer) | Feouens)

w_ Bacured
ol a: yz‘!: cure Ggﬁ!‘:nﬂursad

ateral

L |

—

| |

| |

I I

L I
]

1 \

|

BBA Form 413 {3-05) Preyvious Edillons Ohbaolate .
This losmos elosirontsally producatt by Ee Fotorn\ Fame .
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t must bo ldentifod as a part of this

Boolion 3, Stooke any Bonds. {Usp l ts IF Bach

ant signod),

Number of Bharas tame of Securitias

Bost Markal Vaiue

Dala of
oupiation/Exchangs ouutnuonlEfnnam. “Total Valus

X Tisl aach parcs] paparaisly, Us
Boplian 4, Rual Estaic Ownsd 'Lf fhis sla!gmsnl anri s neyd.) ©

Ly Each

t musl he idenlified 86 a part

Propariy A

Propery B Fropeny G

“Typs of Propery

Address

Date Purchased

|Otioinal Gost

Present Market Value

Name &
Address af Morigage Holder

Morigape Accoun! Number

Moripape Balens

| Amount ot Paymant par Manityesr

Stalus of Morigape

7

[Bnnllnn 5. Othor Parsonal Property and Qthar Assais.

([Denciibe, ond Ifany I8 Pladipad as sseurily, SI51s hams ane atdmes of lion halder, umotnt of Hen. \srms
olnyymont ongd Jl deltnauon dezedbo dolinatnpey

stdbo dolingu!

{Dasciibe In delall, 85 o iype, 10 whom payable, when due, amatnl,and |o wiret property, If any, & tax Jen chek.)

|5m:llun B. Unpald Taxes, |
. ‘ Sucfion 7. Dther Liablllios, _{DescribeIn detall) |
Seclion B. Liie HBold,  (Glve face amounl ang cash sumenservalus of policies - name o y amd & larles) _]

y lo veriy the
lc Bre e Bnd
i FALSE

| suthorize SBALender lo make inqules 85
and the 1 aned i th o
2 loan or oy aloan
{Relerence 18 U.8.C- 1001},

ol the iz mae and lo

wy er
\e n6 of the sleled dalals) Thase slatements ara made for the purposa al aliher ohiainlng
15 may sesull In forfeliure of benafils snd posslble prosaculion by the US Alomey Genersl

| carlily the above \

(Sl—vnu\um

Dale:

x Signature!

PLEABE NOTE!

“Tho satimatot nvaregu burdon hours 1or tho sompistion of (hix jorm i5 4 B howts per fosp \ons or |
conurrning this aslimaie orany athor oxpast of this Anfarmaiion, pirexe coplant Chinf, Adsninisimiive granoh. U B Small Buginues

1 you have o

Adminbimbon, Washinglon, D.C, 20416, ond Cirgranes Offient. Popur Redualion Projec (3245.0758), Ofic &l ‘Manegrmant and Buspol.

Washingion, D © 20503, PLEASE B0 NOT BEND FORME TD OWE.

. 5
- i
l
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' Less; Documented Amonnt of 3% exemption up to $3miltion §

PERSONAL NET WORTH CALCULATION - CONCESSIONS APPLICATION

Pragent market Value of Primary Residence §

Less: Mottgage Balance of Primary Residenced
E/L]ual: Equity in Primary Residence §

PERSONAL NEW NET WORTH-ADJUSTED NET WORTH CALCULATION

Net Worth: 3
Less: Tndividual’s Portion of Byuity in Primary Rasxdenua&‘

ZLess: Value of Ownership Tnterest in Applicant's Firm §

Adjngted New Net Worfh: 5

1 declare nnder penalty of pegjury that the information provided in this calenlation and
application, along with dooumentations is true and correct.

Executed on {Date)

Applicant's Signature

NOTARY ‘CERTIFICATE

Onthis__day of __,’200__, before mo appeared

, to e personally kmotwn, who,
Being duly swom, did execute fhe foregoing affdavit and did state thathe orshe was
properly authorized by (name of firm)

+o execute the affidavit and did so ashis or er free act mmd deed.

(SEAL/ STAMF)

Notary Public
Commission Expires

MEMO: Bxolnde documentsd exemption, 3M for non-noncession applicpnts

AT
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AFFIDAVIT OF CORTIFICATION
This form st be signed and notarized for sach owner upon whioh disadvaniaged status is relied.

| A MATERIAL, OR FALEE STATEMENT OR OMISSION MADE IR CONNECTION WITE THIS APPLICATION
18 BUFFICIENT CAUEE FOR DENIAL OF CERTIFICATION, REVDCATION OT A FRIOR APPROVAL,
| NITIATION OF SDSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBIECT THE PEREON AND/OR
| ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL CTVIL AND CRIMINAL PENALTIES
. AVAILABLE PURSUANT TO APPLICAELE FEDERAL AND STATT LAW.

1 (foll neme printed), swear or affirm tnder pemalty of law that T mm
(title) of applicant firm (firm neme) and that I have yead and
imderstood all of the guestions in this application and thet all of the foregoing, information and statements submittad
in #iis application and its attachments and supporting documents e true and correct 1o the best af my knowledge,
nd that =1l responses to the goestions are full and complete, omitting Do material information. The Tesponses
include a1l material information necessary to fully and accurately identify and explain the operations, capabilities
end perfinent history of the named firm as well as the ownership, zontrol, and affiliations thereof. ’

1 recognize that the information submitted in this application is for the purpose of inducing certification approval by
e government agency- 1 understand that a govermment sgency mey, by means it deems appropriate, determine the
accuracy and truth of the statements in the epplication, and T authorlze such agency to contact ary entity named in
the application, and the nemed firm’s bonding compenies, banldng institutions, credit agencles, contractors, clients,
and other certifying agenales for the purpose of verifying the information supplied and determining the named
firm’s eligibility.

I agree to submit 1o government audit, examination and review of books, records, documents and-files, In whatever

- form they exist, of the named firm and its affiliates, inspection of Jts places(s) of business and aquipment, and to
permit infervisws of its prinoipals, agents, and employees. I understand that refusal 1o permit such inguiries shall
be grounds for denial of cerfification. .«

LT N 1f awardad e coniract or subsontract, 1 agres to promptly and directly provide the prime contvactor, if any, and the

i ) ' Depertment, recipient Bgency, or faderal funding agency on .&n ongoing basis;.current, compiete and accurate

o . information regarding (1) work performed on the project; (2)-payments; and (3) proposed changes, if any, o the
foregoing arrangements. .

T agree to provide written otice to the yecipiert aganci' or Unified Cerftfication Program (UCF) of eny materlal
change in the information contained in the original application within 30 calendar days of such change (e.g.
ownership, address, telephone number, etc.).

1 ackmowledge and agree that any misrepresentations in this epplication or jn yecords pertsining to & coniract or
subcontract will be grounds for terminating any confract or subcontract which mey be awarded; denial or
ravocation of cerfification] suspension and debarment; and for inifiating action under federal and/or stafe law
concerning faise statement, fraud or other applicable pifenses. .

1 certify that I am & socially and economically disadvantaged individual who is-an owner of the above-referenoed
firm seeking cerfification as s Disadvantaged Business Enterprise (DBE). In support of my application, I certify
‘that ] am & member of one or mare of the following groups, and that | have held myself out as B member of the
graup(s) (circle all that apply):

. “Female , Bleck American Hispenic American  Mafive American
Aslan- Pacific American Subcontinent Asian Amerlcan
Other (specify) .

A-19




1 certify that T am socially disadvantaged beoanse I have bozn subjectad to racial or ethnic prejudios or oultural biss,
or have suffered the effeots of disoriminafion, because of my {dentity as .2 member of one or more of the groups
identified above, without ragard to my individual gualities.

I farther certify that my-personal net worth does not exceed $750,000, and that I sm economically disadvantaged
because my ability to compete in thefree enterprise system has been impaired dueto diminished capital.and oredit
opporiunities es compared to ofhers in the same or simiter Jine of business who are pot socially and economically

disadvantaged.

1 declare under penalty of perjury that the information provided in this application and supporting documents is frus
mnd coresh

Executed on (Date)

Signature
: (DEE Applicant)

'NOTARY CERTIRICATE:
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DEL UNLRORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKIIET
In ordor to complcteypur application for DBE carfificntion, you mustatisich coples of all of the Sollowing
documonis os thoy apply ko you and your firm,

AN Applicants
‘Waork experience resumes (thal include plsoes of ownership/employment with comesponding dates),
forall owners and officers of your firm oo :
Personal Finanoia) Statement {form evatlable with this spplication)
Personel tax returns (all related schedules for the past thres years), for cach owner claiming disadvantnged
status
“Your firm*s-tax retumns (gross receipts) and all related schedules for the past three years
D d proof of contributions used 1o acquire ownership for each owner (e.g. both sides of
eancelled checks)
Your fira’s signed loan agr ts, Seourity ap , and bonding forms
Desoriptions of nll real estate (including office/storage spuce, eto.) owned/leased by your firm and
! sted proof of ownorship/signed leases .
List of equipment Jeased and signed Jease sgreements
List of construction equipment and/or vehioles owned aud titles/proof of owneship
Tiocumanted pronf of any transfers of assets to/from your firm and/or to/fram any of Is owners over
the past two years
Year-erd balanoe sheets and income slalements for the past thrae years (or Iffe of firm, {f less than
throe years); & new business must provide 8 ourrent balance zheat .
All relavant i , liconse | forms, parmits, and haul authority Torms
‘DBE nnd 8BA 8(z) or SDE certifications, denials, and/or.decertifications, if npplicable
Bank autharization and signatory cards .
Schedule of salaries (or other compensation or ramunsration) paid to oll officers, managers, owners,
andfor directors of the firm
Trust egresments held by any owner clalming disadventaged statug, if any

O gQuua O Quo gu oo o

FParinership or Joint Verntnre
O Orlginal and any amended Partnership or Joint Venture Agreements

Corporation or LLC

‘D Oficial Articles of Incorporation {signad by the state official) . .

Bath sides of all corporate stack certificates and your firm's stock transfer ledger
Bharcholders’ Apreement

Minutes of 2} stockholders and board of directors meetings

Corporate by-laws and any amendments

Corporate bank vesolution and bank signature cards :
Official Certificate of Formation and Operating Ag { with-any dments (for LL.Cs)
Persong and Corporate taxes for the post three (3) years

goooaagaoa

Truching Company
O Duocumented proof of ownership of the company .
1 _Insurance serezments for each ymck pwaed or aperated hy your firm

=

{J Title(s) and registration certificate(s) for cucl truck owned or operated by your firm
D List of U.8. DOT numbers for cach truck owned or operated by your firm

Reeular Dealer

O Proof of worchouse owncrship or Jease

0 Listof product lines oarried

O Listof distribution equipment owned and/or leased

NOTE: The specific state DCP to which you are applying moy have addittonal required

tiocuments that you must alse supply with your npplication, Contnct the sppropriste
certifying ngency to which you nre applying to find outimore i required.
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EXHIBIT B

State of Alabama
Unified Certification Program

Disadvantaged Business Enterprise (DBE)
NO CHANGE AFFIDAVIT



No Chenge Affidavit

1, : , swear (or affirm) thét there have been mno changes in
circumstances affecting its abilily to .meet the size, disadvantaged status,
ownership, or control Tequirements of 49 CFR Part 26 gnd 13 CFR Part 121. I swear (or affirmd) there have'been 0o

material changes in the information provided in the Disadvantaged Business Enterprise program application for
certification, except for amy changes gbout which I have provided writien notice to the Alabame ‘Unified
Certification Program pursuant to 49 CFR. § 26.83(D.

1 swear (or affirm) that I am socially disadvantaged becanse I have been sibjected to racial or ettmic prejudiue' or
culfural bias, or have suffered the effects of discrimination, because of my jdentity as a member of ope or mare of

the groups identified in.49 CFR § 26.5, without re gard to Ty individnal qualities. I further swear (or affirm) that my

- personal et worth does not exceed $750,000.00, and that T am-economically disadventaged because my ebility to .

compete in the free enterprise system ‘has been impaired due to diminished capital and .credit opportunities &s
compared to others in the same or similar line of business who are nat sociglly and economi\cally disadvantaged.

1 specifically swear (or affirm) thet (name of firm) continues 1o meet the
Small Business Administration (SBA) business size criteria and the overall gross Teceipts cep .of 49 CFR Part 26,

The ennual gross receipts (as defined by SBA rules) overthe previous three (3) fiscal'years as follows:

Average annual gross receipts

And they do/do not excesd . Attached are gross Teceipts and/or tax documents o support
this affidavit.

Signature. _ . . Daie;

Firm pumber, Firm Address

On this day of _, 2005, ‘before me appeared (name)

.40 me personally known, who, being dufy sWoID, did-execute the foregoing
affidavit end did state  that he or she was properly authorized by (name of firm)
,fo execute the affidavit and did 50 @5 his or her free act and

deed.
(SEAL/STAMP)

‘Notary Public:
Coromission Bxpires:

\Knowingly and willfully providing false information to the Federal governmeint is a violation of 18 U.8.C
Section 1001 (False Statements) and could subject you to fines, imprisonment o7 botl.
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EXHIBIT C

State of Alabama
Unified Certification Program

TMPLEMENTATION PLAN



State of Alabama
Unified Certification Program
IMPLEMENTATION PLAN

STEP ACTION ' : TIME

{ " ALUGP Chairman notified UCP Members when the Upon Approval
Secretary of USDOT approves the UCP Agreement

2 UCP Members begin processing new DBE applications, Upon Approval
pursuant to the provisions of the UCP Agreement {UCP
DRE Directory will be available by October 1, 2007} ALDOT
provides appropriate training in use of internet-based
system. .

3 ALDOT combines all Directories and forwards the combined 30 Days
s Directory to all Executive Commitiee Members. '

e . 4 The Executive Committee will meet and designate a 60 Days
v Responsible Certifying Member for each DBE firm. .
5. ‘Members notified of Executive Committee decisi'ons inStep 90 Days
5, are instructed to forward files to-designated Responsible
Certifying Members.
8 Responéible Certifying Members will review files of non- . 90 Days

Alabama firms. [if certified in its home state, a copy of DBE
certification is obtained. If the firm is not certified in its .
home state, notice is given that their Alabama cerfification
will continue only if there is clear evidence that the firm is
seeking home state ceriification, and without such evidence
+their Alabama certification will be revoked in accordance
with 49 CFR, Part 26, Paragraph 26.87.)

7 The Executive Committee will meet o discuss 30 Days
implementation, progress, resolve issues and establish a
date for their next meeting. :

TOTAL TIME:. 360 Days




EXHIBIT D

STATE OF ALABAMA

UNIFIED CERTIFICATION PROGRAM

Disadva;ﬁtaged Business Enterprise (DBE)
On-Site Review Checklist




Note and Comments::

Introduction:
Applicant firm overview

. (Firm name, location, work ereas for DBE worls)

(Firm’s relevant history summary-brief)

Background:

Applicant identification ,

(Name, 7 ownership, minority status, social/economic stafus)
Summary of Initial start-up ' :

(Date, by whom, how capitalized, identify where proceeds came from)
Business Size . |
Firm’s work history

Expertise of owner (5) and key personnel N\
Ownership:

Past and current owners

Ownership distribution by name, race, and sex
Relationship of owners

How ownership acquired

Management:

Majority Owner K

(Responsibilities, level of expertise, skills, experience, ability, aufhority, dey-to-day, etc)
Others Involved ) :
(Responsibilities, level of expertise, skills, experience, gbility, authority, day-to-day, etc.)

Control:

Majority Owner i ‘

(Authority, possess Ticense/certifications, ability, day-to-day, other business interests,
responsibilities, adequate expertise, skills, knowledge, etc.)

Others Involved:
(Authority, possess Yicense/certifications, ability, day-to-day, other business interests,
responsibilities, adequate expertise, skills, knowledge, eto.)

ATUCP Representative:

Applicant Representative:
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Significant Factors:

& Site eppropriate citation from the regulations

& State and explain if majority owner () are socially and economically disadvantaged

% State and explain that glleged mejority owner (s) own at least 51% of the gpplicant firm.

& State and explain relationships that could compromise the firm’s independence.

& When appliceble, state that the firm is certified with the SBA.

4 State and explein discrepancies foumd with documents provided (i.e. tax returns differ
from PN'W statements, lease agreement amount differ from lease payments, by-laws '
differ from what applicant alleges for maldng major decisions, equipment title differ from
firm/owner’ s names, inconsistencies with dates on documents, eta.). |,

Recommendation:

Based on the information provided and guidelines set forth in 49 CFR part 26, the firm ismot
owned and controlled by socialty and economically disadvantaged individual. Therefore, the
committee recommends that ABC Applicant Firm be denied DBE certification. .

OR
Based on the information provided and guidelines set forth in 49 CFR Part 26, the firm is owned

and controlled by socislly end econormically disadvantaged individual, Therefore, the committee
recommends that ABC Applicant Firm be approved for DBE certification.

ALUCP Representative:

Applicant Representative:
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EXHIBITE

ATUCP MEMORANDUM OF UNDERSTANDING




AGREEMENT .
for

ALABANA UNIFORM CERTIFICATION PROGRAM (ALUCE)

THIS AGREEMENT is made and entered into this day of _,'2008, by and between the undersigned,
euthorized representatives of the Algbama Department of Transportation (ALDOT), and those entities {partner recipients) within
the State of Alabama identlfied as current ar furture recipients ar sub-recipients of funding from the United States Department of
Transportetion's (USDOT) Federal Highwey Administration (FHWA), Federal Avietion Administration (FAA), Pederal Transit
Administration (FTA), or The Alabamsa Port Autharity.

WHEREAS, o final rule revising the USDOT’s regulations for its Disadvantaged Business Enterprise (IDBE) Program was
published-in the Federal Register on February 2,199, '

WHEREAS, these regulations contained in 49 CFR Part 26.81,.a8 amended, became.effective on Mearch 4, 1599.

WHEREAS, all ‘USDOT recipients within each state must sign an agreement esteblishing & UCP and obtain approval of the
agreement by the Secretary of the USDOT.

NOW THEREFORE, IT IS MUTUALLY AGREED BETWEEN THX PARTIES

The Alabama Unified Certification Program (ALUCP) is established far all USDOT certifying/noncertifying partner recipisnts
within the Stete of Alabame. The ALUCP is detailed in Attachment A of the Agresment. The purpose of the ALUCP isto
comply with the requirements conteined in 49 CFR Part 26.81, Subpait E, as amended.

The State of Alabama Transportation Department (ALDOT), 858 responsible certifying member, through its Personnel and
Compliance Bureau, will teke the lead for the ALUCEF with regard to:

The maintenance of the ALUCPs DBE Directory listing certified DBEs and agreeing to abide by Tequirements cited in
49 CFR part 26,81, munitqring activities of USDOT and its Operating Administration {OA).

All Certifying partner recipients agree as follows:
To cooperate fully with the ALUCP and be bound by its decisions or actions upon approval by USDOT,
i .
To comply fully with the terms and conditions of this agreement,

"To collect and evaluate information received regarding DBE certiﬁcaﬁbn epplications, conduct site visits, and make
certification decisions as DEE status in accordance with 49 CFR Pert 23, and 26,

Tp-prompily provide Surrent information to-the DBE Directory as required by and in the manner prescribed within the
ALUCP., ' .

To-update the DBE Directory with new and updated information,
“To'retain and make appropr'inte.DBE certification files,

To male information avallable to other TSDOT recipients and other state TCPE in Tesponse to questions or complaints,
upon written request.

To-meke timely final decisions on DBE applications as provided in 49 'R Part 23 and Part 26, Paragraph 26.83 () or
\yith'm ninety (90) deys of receipt of all information,

To provide information on any certified DBE upon request by a ALUCP Member.

To ensure that the ALUCP has sufficient resources and expertisc to catry outthe requirements contained in 49 CFR
Part 26,81, Subpart E, as amended.

-
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Upon approval.of Alabama's Uniform Certification Program, the ALDOT, through the FERSONNEL AND COMPLIANCE will
immediately assume and consolidate ell certification funations end responsibilities. The ALUCP will be operational not later '

than 18 months following its appraval by USDOT .

By
Title:
.Agency:
Recipient:
(City, Town, County, Btc.)
MAXL TO: FORWM A-1005
) REV. 3/67

Alabama Department of Transportation
Disadvantaged Business Enterprise Program
2720 Guuter Park Drive West

Monteomery, AL 36109
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EXHIBIT F

Y

NON CERTIFYING MEMBER MEMORANDUM OF UNDERSTANDING



Reoipient:

AGREEMENT
. for

:

ATABAMA UNIFORM CERTIFICATION PROGRAM (ATUCP)

THIS AGREEMENT is made and entered into this day of » 2008, by and between the undersigned,
authorized representatives of the Alabama Department of Transportation (ALDOT), “and those entities (parmer recipients) within
the State of Alabame identified as current or Tuture recipients or sub-recipients of funding from the United States Department of

Transportation's (USDOT) Federal Highway Administration (FHEW.A), Federal Aviation Administration (FAA), Federal Transit
Administration (FTA) or The Alabama Port Authority,

WHEREAS, a final rule revising the USDOT s regulations forits Dlsadva.ntnged Business Entexprxsc (DBE) Program was
published in the Federal Register on February 2, 1999.

'WHEREAS, these regulations contained in 49 CFR Part 26.81, a5 amended, became effective on March 4, 1599.

WHEREAS, all USDOT recipients within each state must sign an agreamcnt establishing & UCP and obtam approval of the
agreement by the Secretary of the USDOT.

NOW THEREFORE, IT IS MUTUALLY AGREED BETWEEN THE PARTIES
The Alabama Unified Certification Program (ALUCP) is established for all USDOT certifying/noncertifying partner recxpxents

withinthe State of Alabama, The ALUCP is detailed in Aftachment A of the Agreement. The purpose of the ALUCP isto
comply with the requirements contrined jn 49 CFR Part 26,81, Subpart E, as amended,

“The State of Alabama Transportation Department (ALZDOT), as a responsible certifying member, through its Personnel and

Compliance Bureay, will take the lead for the ALUCP with regard to:

The maintenance of all ALUCPs DBE Directory listing certified DBEs end agreeing to abide by regulatmns cited in 49
CFR Part 26.81, momtarmg activities of USDOT and it Oparanng Administrations (OA).

All "Non Certxfymg partner reclplents agree 83 follows;

To cooperate fully with the ALUCP and be bound by its decisions or actmns/ upon approval by USDOT.

To comply fully with the terms and conditions of this agreem:nt

Topromptly forward DBE applications to tbe‘.Responsible Certifying Member.

Pro;/ide infor;naﬁon on any certified DBE upon request by a ALUCP member,
‘Upon approval of Alabama’s Uniform Certification Program, the ALDOT through the ALUCP will immediately assumne and
consolidate all certification fimetions and responsibilities. The ALTICP will be operational not later than 18 manths following its

approval by USDOT.

By:

Title:

Agency, !

. (City, Town, County, Btc.) .

MAIL TO: FORM A~-1009
Alabams Department of Transportation ~ REV. 3/07
Disadvantaged Business Enterprise Program

2720 Gunter Park Drive West

Montgomery, AL 36109



EXHIBIT G .

List of Responsible Certifying Members



. ALDOT (Alabama Department of Transportation)

Disadvantaged Business Enterprise (DBE)
2720 Gunter Park Drive W.
Montgomery, Alabama 36109

Alabama State Port Authority
Joseph Threaderaft, P. E.

VP- Technical Services

P. O. Box 1588 :

Mobile, Alabama 36633

Birmingham Airport Authority
5900 Airport Highway
Birmingham, Alabama 35212.
Attn: Larry Holman

Huntsville Airport Authority

1000 Glenn Hearn Blvd., Box 20008
Huntsville, Alabama 35824

Attn: Paul S, Kelly, Jr.

The Wave Transit Authority
110 Beauregard Street

Suite 104

Mobile, Alabama 36602
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EXHIBIT H

List of Non- Certifying Sub-Recipients



: Birhingham-deffer_son County Transit Authority

Centre-Piedmont-Cherokee County Regional Airport Authority

City of Alexander City
City of Demopolis
City of Elba

City of Foley

City of Gadsden
City of Greenville
City of Huntsville
City of Lanett

City of Oneonta
City of Russellville
City of Troy

Dothan Regional Airport

Gulf Shores, Alabama
Lawrence County
Madison County Executive Airport Authority

Marion County Commission

" Mobile Airport Authority

Regional Planning Commiss.ion of Birmingham
Shelby County Department of Development Services
St. Clair County Airport Authority

Tuscaloosa Trolley

U.S. Space and Rocket Center -



EXHIBIT I

49 CFR PART 23



Pt 23

(i) The Btate may not discriminete
sgainst eligible persons in malking relocation
payments and in providing relocation advi-
sory sassistance where relooabtion is neoes-
sitated by highwey right-of-way sacquisl-
tions.

(13i) Federal-aid contrastors mey nob dis-
criminate in their selection and retenfion of
first-tier suboontractors, and first-tier sub-
contractars may not discriminate .in their
selsobion and retention of seoond-tier sub-
contractors, who -participate in Paderal-aid
highwey oconstruction, soquisition of right~
of-wey and related projects, including {those
-who supply materials and leaae equipment,

(iv) The State may not  disoriminate
ageinst the traveling public and business
users of the federally assisted highway in
their aocess to and use of the facilities and
services provided for public acoormmodations
(such as eating, sleeping, rest, recreation,
and vehicle servicing) construoted on, over
or under the right-of-way of such highways.

(v) Neither the State, any other persons
subject to this part, nor its sontractors and
suboontractors .mey discrimminate 4in their
employment practioes in cannsotion with
highwey construction projects or othar
projects assisted by the Federal Highway Ad-
ministration.

(vi) The State shall not looate or design &
highwey in such & TRAIXEr &8 to reguirs, on
the basis of race, solar, or pational origin,
the relocation of any persons.

(vil) The State shall not looate, design, or
construct & highway in such & menner as “to
fleny Teasonable .ACOESE +o, and use thereof,
to any persons on the basis of race, color, ar
national origin.

(8) Urban Mass Transportation Adminisird-
#Hon. (i) Any person ‘who is, or sseks to be, a
patron of any public vehiole which is oper-
ated as & part of, orin conjunchion with, &
project shall be given the sarme acoess, Beai-
ing, and other treatment with regard to the
use of such vehicle as obher persons withoub
regard o their race, solor, or national ori-

(i1) No persox who is, or seeks to he, 831 em-
ployes of the projsot sponsor or lessees; 00D~
cessionaires, contractors, doensees, OX BIY
orgenizetion furnishing public tyrnepor-
tation service as a part of, or in corjunction
with, the projeot shall be treated less favor-
ably than sny other employse or applicant
with regard 4o hiring, dismissal, advanoe-
ment, wages, or any other conditions and
henefits of ernployment, on the basls of race,
color, or national origin,

(iii) No person or group of persons shall be
atsoriminated ageinst with regard to the
routing, scheduling, or guality of service of
transporiation service furnished as & part of
the project on the basis of race, oploy, oY De-
tiopal origin, Freguency of gervice, age and
quelity of vehiocles assignad o routes, quel-
ity of stations serving .different routes, and

-parf, together with

4% CFR Subtitle A (10-1-07 Edifion)

jopetion of routes mey nob be determined on
fhe basis of race, color, or national origin,

(iv) The loostion of projects requiring land
acquisition and the displacement of persons
from their residsnces and businesses may not
be determined on the basis of race, color, or
national origin,

(b) Obligations of the airport operator—(1}
Tenants, contractors, and concessionaires. Bech
airport operator shall require each tenant,
contrastor, and conoessionsaire who nrovides
any activity, service, or {acility at the air-
part under isase, contract with, or franchise
from the airport, to covenant in e, form spec-

ified by the Administrator, Federal Aviation,

‘Administration, thet he will comply with
the ‘nondisorimination requirements of this

part, .

(2) Notification of beneficiaries. The airport
operator sball: (1) Make & copy of this part
gvadlable at his offios for inspeotion during

normal working hours by any person asking

for it, and (1) conspicucusly display & sign,
or signs, furnished by the PAA, in the main
public ares or areas of the alrpord, stating
that discrimination based on raoce, oolor, or
netional origin is prohibifed on the sirport.
(3) Reports. Baoh airport owner subject to
this part shall, within 15 days .after he re-
oetves it, forward to the Arvea Manager of the
TAA Area-in which the airport is Jlocated &
copy of each written complaint charging dis-
crimingtion because of reoe, coOlOr, Or D&-
+ional origin by any person subject to this
h 2 steternent describing
all actions talken to resolve the matter, and
the results thereof. Bech airpart operator
shell submit to the area manager of the FAA
area in which the edrport is located B repord
for the preceding yeer oD t+he dabte and in 8
forr prescribed by the Tederal Aviation Ad-
tministrator.

{86 FR 10080, Jume .18, 1970, se amended by
Amds, 211, 38 FR 5876, Mar. 5, 1978; Amdt, 21~
3, 40 TR 14318, Mar, 81, 1975]

PART 23—PARTICIPATION OF DIS-
ADVANTAGED BUSINESS ENTER-

PRISE IN AIRPORT CONCES-
SIONS
Subpart A—General
Sac,

731 What are the objectives of this part?

233 ‘What do the terms used in this part
meen?

23,5 To whom does this part apply?

937 How long do the provisions of this part
remsin in effect?

23,9 What are the nondiscrimination and as-
surance requirements of this part for Te-
cipients?

2311 What compliance and enforcement
provisions are used under this part?
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Office of the Secretary of Transportafion

9318 Tow does the Department issue guid-
anoce, interpretations, exemptions, and
waivers pertaining to this part?

Subpart B—ACDBE programs

23.21 Who must submit an ACDBE program
{0 FAA, and when?

93.28 What administrative provisions .must
‘be in a recipisnt's ACDBE wrogram?

93.25 Whst measures must recipients in-
clude in their ACDBE programs o ensure
nondiscriminstory  participation of
ACDERs in concessions?.

2337 What information does & recipient

have to retain and report about imple-
mentation of its AODBE program?

28.20 What monitoring and somplisnce pro-
oedures must recipients follow?

Subpart C—Certitication of ACDBES

28,31 What certification stendards and pro-
oedures 4o :recipients use o0 cariify
AODBHa?

93.88 ‘What size stendards &o reciplents use
4o dstermine the sligibility of AUDBES?

98.85 'What is the personal nst worth stand-

ard for disadvantaged owners af
ACDBHS?
2337 Are firms certified under 49 CFR parth
96 eligible to participate as ACDRBHa?
93,50 What other ocertification Teguirements
apply in the oase of ACDREs?

Subpart D—Goals, Good Falih Efforts, and
Couniing

p3.41 What is the basic overall goal reguire-
-ment for reciplents?

23.43 Whet are -the consultation Teguire-

ments <in the development of recipients’
overall goals?

23.45 What are the requirements {or skt
ting overall goal information +to +the

FAAY

23.47 What is the base for a recipient's goals
for conoessions other than car rentals?

93.40 What is the base for & reoipient's goals
for car rentals?

23.51 How are a recipient's overall goals ex-
pressed and oaloniated?

28,53 How 4o oar remtel oompanies ocount
AODBE participation towsrd their goals?

23.56 How G0 Teoiplents count AODBE par-
ticipation toward goals for items other
than oar rentals?

23.57 Whet happens if & recipient falls short
of meeting its overall goals?

93.58 What 16 the role of the stetutory 10
percent gosl in the ACDBE program?

23,61 Oan recipients use guotas or set~-asides
25 part of their their ACDBE programs?

subpart E—Other Provisions

9371 Does 5 recipient have to chenge exist-
ing conoession agreements?

§23.3

2373 What requirements apply to privately-
owned or leased terminal buildings?

9375 Can recipients enier into lomg-term,
exclusive agresemenis with conces-
sionaires?

2377 Does this part preempt locel reguire-
ments?

2399 Does this part permit recipients to use
iocal peographic preferences?

_ATPENDIX A TO PART 23—UNIFORM REPORT OF
ACUDBE PARTICTPATION

AvTHORTTY: 48 U.B.C. 47107; 42 U.B.C. 20008;
49 17.8.0. 822; Bxecutive Order 12188,

SOUROE: 70 FR 14508, Mar, 22, 2006, unless
otherwise noted.

subpart A—General
§28.1 ‘What are the objectives of this
part?

This part seeks to achieve several ob-
jeotives:

(a) To ensure nondisorimination in °

the award and administration of oppor-
tunities for conoessions by airports re-
petving DOT financial asgistance;

() To create & level playing field on
which ACDBEs can compete fairly for
opportunities for conoessions;

(¢) To smeure that the Department’s
ACDBE program is narrowly tailored
i1 accordance with applicable law,

(d) To ensure thet only firms that
fully meet this part’s eligibility stand-
ards are permitted to participate a8
ACDBEBES;

(e) To help remove barriers to the ’

participation of ACDEES in opporbtumi-

‘ties for concessions at airports receiv- .

ing DOT financial apsistance; and

(f) To provide appropriate flexibility
to mirports recetving DOT finencial as-
sistence in establishing and providing
opporfunities for ACDBHS.

523.8 What do the terms used in this
part mean?

Administrator mesns the Adminis-
trator of the Federal Aviation _Admin-
istration (FAA).

Affiliation has the same meaning the
term has in the Smell Business Admin-
jstration (SBA) Tegulations, 13 OFR
part 121, exoept that the provisions of
SRA regulations concersing affilintion
in the context of joint ventures (13
OFR §121.103(5)) do mot BpPly to this
pars.

(1) Bxeept as otherwise provided in 13
CFR part 121, concerns are affiliates of
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§23.3

sach other when, either directly or inm-
directly: X

(i) One concern controls or has the
power to control the other; or

(ii) A third party or parties contrals
or has the power to confroel both; or

(iii) An idemtity of interest between
or among parties exists such thab af-
filiation may be found.

(2) In determining whether affiliation
exists, it is necessery to consider all
appropriate factors, including common
ownership, common management, and

contractual relationships, Affiliates .

must be considered together in dster-
mining whether a conoern mests small
business size criteris and the statutory
‘cap on the participation of firms in the
ACDBE progranl.

Airport Concession Disadvantaged Busi-
ness Enterprise (ACDBE) means & 00n-~
cession that is & for-profit small busi-
N6EE 0ONOSTh—

(1) That is at least 51 percent owned
by one or maore Jndividuals who are
both socially and economically 4is-
advantaged or, in the case of & COrpoOra~
tion, in which B1-percent of the stock is
owned by one or more such individuals;
and

(2) Whose management and daily
business operations sre confrolisd by
one or more of the socially and eco-
nomically disadvanteged infdividuals
who own it

Alaska Naotive Corporation (4ANC)
means any Regional Corperation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaske in ao-
cordanoe with the Alasks Native
Claims Bettlement Act (43 T.S.C. 1601
et seq.)

Caor dealership means bn establish-
ment primarily engaged in the retail
sale of mew and/or used auntomobiles.
Osr dealerships frequently maintain re-
peir departments and carry sbtooks of

. replacement parts, tires, batteries, and

antomotive acoessories. ‘Buch estab-
lighments also frequently sell pickup
trucks and vans at retail. In the stand-
ard industriel classification system,
car deslerships are categorized in
NAICS code 441110,

Conoession means one or maore of the
types of for-profit businesses listed in
paragraph (1) or (2) of this definition:

49 CFR Subfitie A (10-1-07 Edition)

(1) A business, located on .an airport
subject tio this part, that is engaged in
the sale of consumer goods or services
to the pudlic under an agreement with
the recipient, another concessionaire,
or the owner or lessee of a terminal, if
other than the recipient.

(2) A business conducting one .or
more of the following covered achivi-
tieg, even if it does.not maintain an of-
fice, store, or other business locabion
on an &irport subject to this pert, as
long as the activities take place on the
airport: Mansgement contracts and
subcontracts, .& web-based or other
eleotronic business in & terminal aor
which passengers can access at the ter-
minal, an advertising business that
provides advertising displays or mes-
sages to the public on the airport, or.a
business that provides goods and eerv-
ioes to conoessionaires. '

Example to paragraph (2): A suppler ol
goods or B mansgement contractor main-
tains its offioe or primary place of business
off ‘the airport. However the supplier pro-
vides goods to a reteil establishment in the
airport; or the management contractor oper-
abtes the parking faoility on %the airport.
These businesses are considersd concessions
for purposes of this part. *

(3) For purposes of this subpart, a

bnsiness is not considersd to be “lo~ |
cated on the airport®’ solely because it
picks mp andlor delivers customers
under a permit, license, or other agree-
ment. For example, providers of taxi,
Yimousine, car rextal, or hotel services
are not considered 5o be located on the
airport just becanse they -send shuttles
onto airport grounds o pick: up pas-
gengers or drop them off, A business is
considersd to be ‘located on the air-
port,” however, if it has .an on-airport
facility. Buch facilities include in the
oase of a-texl operator, & dispatoher; in
the cese of & limousine, & booth selling
tickcets to the public; in the case of &
oar rental company, & counter &b which
its services are s0ld to the public or &
ready return facility; and in the case of
a hotel operator, & lotel located any-
where on airport property.

(4) Any business meeting the defini-
tion of conocession is covered by this
subpart, regardless of the mame given
to the agreement with the recipient,
concessionaire, or airport terminal
owner or lessee. A CONOEBSiON May be
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operated nnder varions types of agree-
ments, including but not limited to the
following:

(i) reases.

(ii) Subleases.

(iii) Permits.

(iv) Contracts or subcentracts.

(v) Other instruments or arrange-
ments.

(5) The oonduct of an agronautical
activity is not considered a congession
for purposes of this subpart. Aero-
pautical activities inciude scheduled
and mon-scheduled air oarriers, air
taxis, air charters, and air couriers, in
their normsal passengsr or freight oar-
rying capacities; fixed base operators;
flight schoolg; recreational gervice pro-
viders (e.g., BKy-diving, parachute-
jumping, fiying guides); and air tour
services.

(6) Other examples of entities that do
not meet the definition of & concessicn
jnclude flight kitchens and in-flight ca~
terers servicing air carriers, govern-
ment agenoies, industrial plants, farm
jsases, individuals lessing hangar
space, custodial and security contracts,
telephone snd elsctric service to the
girport facility, holding companiss,
and skyoap services under contract
with an air carrier or airport.

Concessiongire mmeans a firm that
owns snd controls a CONCession or &
portion of a concession,

Department (DOT) means the T.B. De-
partment of Transportation, inclnding
the Office of the Secretary and the
Federal .Aviation Administration
(FAA),

Direct ownership arrongement means &
joint venture, partnership, sublease, li-
censee, franchige, or other axrange-
ment in which a firm owns and con-
trols 8 conoession.

Good faith efforts Imeaxs efforts to
achieve an ACDBE goal or other re-
guirement of ‘this part that, by their
soope, intensity, and sppropriateness
to0 the objective, can reasonably be ex-
pected to meet the program require-
ment.

Immedigte family member meaxns fa-
ther, mother, bnsband, -wife, soxn,
Adaughter, brother, sister, grandmother,
grandfather, grandson, granddaughter,
mother-in-law, Jfabher-in-law, brother-
- in-law, sister-in-law, or registered do-

megtic partner.

1

§23.3

Fndian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized ag eligi-
ble for the special programs anf serv-
ices provided by the United States to
Indians beosuse of their status as Indi-
ans, or is recognized as such by the
State in whidh the tribe, band, nation,
group, or community resides. See defi-
nition of “tribally-owned conocern™ in
this section.

Joint venture means an association of
an ACDEBE firm and one or more other
firms to carry out & single, for-profit
buginess enterprise, for which the par-
ties combine their property, capitel, ei~
forts, skills and knowledge, and in
‘which the ACDBE is responsible for &
distinot, clearly defined portion of the
work of the contract and whose shares
in the capitel comtribution, control, '
menagemsnt, risks, and prafits of the
joint venture are commensurate with
it ownership interest, Joint venture
sntities are not certified as ACDEEs.

Large hub primary airport means &
commercial service airport that has a
number of passenger boardings equal to
st lpast one percent of all passenger
boardings in the United States.

Management contract or subcontract
means an agreement with a recipisnt
or another mamagement ocontractor
onder which a firm directs or operates
one or more business activities, the as-
sets of which are owned, leased, or oth-
erwise controlled by the recipient. The
menaging agent generally TeCeives, B8
compensation, e fat fee or & peroent~
age .of the gross receipts ar profit from
the business aotivity. For purposes of
this subpart, fhe business activity op-
erabed or directed by the managing
agent must be other tham an &aero-
mantical activity, be located at an air-
-port subject to this subpart, and be en-
gaged in the sale ol consumer goods or
provision of services to the public.

Material omendment mesns a sigodfi-
cant change to the basic rights or obli-
gations of the parties to & conoession
sgreement, Bxamples ©f material

amendments include =n exfension to
the term not provided for in the origi-
nal agresment or & subsbantial increase
in the scope of the conoession privi-
lege. Bxamples of ponmaberial amend-
mments include a change in the name of
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the concesgionairs or & change to the
payment due dates.

Medium hub primary girport means &
commercial service airport that has &
number of passenger boardings equal to
at least 0.26 peroent of all passenger
boardings in the United Btates but less
than one percent of such passenger
Boardings.

Native Howaiign mesns any indi-
vidual whose ancestors were nabives,
prior to 1778, of the ares thaet now com-
‘prises the State of Hawail,

Native Hawaiian ‘Organization means
any community service organization
serving Native Hawailans in the State
of Hawsdil that is & not-for-profit orgea-
nization ohartered by the State of Ha-
wail, and is confrolied by Native Ha~-
walians

Noncomplicnce eans that & recipient
et pot correcily implemented the re-
quirements of this part.

Nonhub primary girpori means & com-
mercial service airport thab has more
than 10,000 passenger boardings esach
year but less than 0.0 percent of all
pessenger boardings in the TUnited
States..

Part 26 means 49 CFR part 26, the De-
partment of Transportation’s disadvan-
taged business enterprise Tegulation
for DOT-assisted contracts.

Personal met worth means the net
value of the assets of an individual re-

. maining after total labilities are de-

ducted. .An individual’s personal net
worth does not include the following:
The individual's ownership interest in
an ACDBE firm or-a firm that is apply-
ing for ACDRBE oertification; the indi-
viduel’s equity in his or her primary
place of residence; znd other sassets
that the individual ocamn doowment are
neoessary to obtain financing or & fran-
chise agreement for the initiation or
expansion of his or her AODBE firm (or
neve in fact been encumbered to Bup-
port existing financing for the Andivid-
nal’'s ACDBE business), 10 & meximum
of §3 million. An individual's personal
net worth includes oxly his or her own
share of assets held jointly or as com-
munity wroperty with the individual's
spouse, :

Primary airport means B commercial
service airport that the Becrstary de-
termines to have more than 10,000 pas-
sengers enplaned annually.

49 CFR Subtifie A (10-1-07 Ediifion)

Primary industry classificotion means
the North American Industrial Classi-
fication Bystem (NAICS) code deeigna-
tion that best describes the primeary
pusiness of & firm. The NATCS Manual
is available through the National Tech-
nical Information Service (NTIS) of the
11.8. Department of Commerce (Spring-
field, VA, 22261). NTIS also makes ma-

terials available through its Web slte

(hf:tp://www.77.tis.gav/naics).
Primary recipient means s recipient to

which DOT financial assistance 15 8X-

tended through the programs of the
FAA and which passes some or all of it
oz to another recipient.

Principal place of business means the
pusiness location where the individuals
who manage the firm's day-to-day op-
erations spend. most working hours and
where top management's ‘business
records are kept., If the offices from
which menagement is directed and
where business records are kept are in
giffersnt locaetions, the recipient will
getermine the principal place of busi-
ness for ACDBE prograim purposes.

Roce-conscious measns & Ineasure or
program that is focused specifically on
aspisting only ACDBEs, including
women-owned ACDBBs, For the pur-
poses of this part, rRCe-coRScious DiBas-
ures incinde gender-conscious INESAS-
ures,

Race-neutral means a Ieasurs or pro-
gram that is, or can be, used to assist
.21l small businesses, without meking
digtinctions or classifications on the
bagis of race or gender.

Secretary Tneans the seorebary of
Transportation or his/her designee.

Set-aside means & contracting prac-
tioe restricting eligibility for the oom-
petitive award of & contract solely to
ACDBE firms,

Small Business Administration or SBA
means the United Btates Bmall Busi-
-ness Administration.

Small business concern means & for

profit business that d08s pot exosed the

size standards of §23.33 of this part.

Small hub girport Imesns & publicly
owned commmercial Bervice airport that
has a number of passenger boaxdings
equal to at least 0.05 percent of all pas-
penger boardings in the United States
Put less than 0.26 percent of such pas-
genger hoardings.

204



Office of the Secretary of Transporiation

Socially ond economically disadvan-
taged individugl means any individual
who is & citizen (or lawfully admitted
permeanent resident) of the TUnited
Btates and who is—

(1) Any individual determined Ly &
racipient to be & socially and economi~
cally disadvantaged individual on &
case-by-case basis,

() Any individual in the following
groups, members of which are
rebuttably presumed to be soclally and
eoconomically disadvantaged:

(i) **Black Americans,” which in-
cludes persons having origins in any of
the Black racisl groups of Africa,;

(i) “Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Ouban, Donmuinjcan, Central or
South American, or other Spanish or
Portuguese culbure or origin, regard-
‘less of race;

(i) ‘‘Native Americans,” which in-
cludes persons who are American Indi-
ans, Bskimos, Alsuts, or Native Hawai-
iaps;

(iv) “Asign-Pacific  Americans,”
which inclndes persons whoss origins
are from Japan, Chine, Taiwan, Xorea,
Burms (Myanmer), Vietnam, Lao0s,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, fhe Philippines,
Brunei, Samoa, Gnam, the T.B. Trust
Territories of the Pacific Islands (Re-
public of Palau), the Commonwealth of
the Northern Marisnas Islands, Macao,
Fiji, Tonga, Xirbati, Juvalu, Naurw,
Pederated Btates of Micronesia, or
Hong Xong;

(v) “*Subcontinent Asian Americans,”
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhuten, the Maldives Islands, Nepal or
Bri Lanks,

(vi) Women,

(vii) Any additional groups whose
members are designated as socially .and
gconomiocally disadvantaged by the
BBA, at such time as the SBA designe-
tion becomes effective. *

‘Recipient means any entity, public or
private, to which DOT finanoial assist~
ance is extended, whether directly or
through another recipient, through the
progre:ams of the FAA,

Tribally-owned concern INGANS &Ny
conoern at least 61 percent owned by an
Indian tribe as defined in this section.

§23.%

You refsrs Lo & recipisnt, unless &
statement in the text of this part or
the context requires otherwise (i.e.,
*“You must do XYZ" means that recipi-
-ents must do XYZ).

[70.FR 14508, Mar. 22, 2005, as amended at 72
FR 15616, Apr. 2, 2007]

§23.5 To whom does this part apply?

I you are & recipient that has re-
oceived e grant for airport development
at any fime after Janunary 1988 that
was authorized under Title 40 of the
TUnited States Code, this part applies tio
you.

§28.7 How long do the provisions of
this part remain in-effect?

Unless extended by the Department,
the provisions of this ruwle will termi-
nate and become inoperative on .April
21, 2010,

§23.8 What are the nondiscrimination
and assurance requirements of this
part for recipients?

() As & recipient, you must meet the
non-disorimination requirements pro-
-vided in part 28, §26.7 with respect to
the award and performance of any con-
oession agreement, management con-
tract or swbeontract, purchase or lease
agresment, or other agreement covered
by this subpart.

(b) You must also take all necessary
and reasonable steps to ensure non-
discrimination in the mward and ad-
ministration of contracts -and agree-
ments covered by this part.

(c) You must include the Iollowing
assurances in &all concession ' agree-
ments and menagement contracts you'
exeoute “with any firm after April 21,
.2006:

(1) “This agreement is subject to the
requirements of the T.8, Department
of Transportation’s regulations, 48 OFR
part 23. The ooncessionaire Or oom-
4ractor agrees that it will not discrimi-
nate against any business owner be-

cange of the owner's raoce, color, na-
tional origin, or sex in connection with
the award or performence of axmy con-
obsgion agreement, management oon-
tract, or suboontract, purchease or leass
sgreement, or other agreement covered
by 48 UFR part 23.

(2) ‘"The conocessioneire or contractor
agrees to include the above statements

206



§23.11

in amy subseguent concession agree-
ment or contract covered by 48 CFR
part 23, that it enters and cause those
businesses to similarly include the
statements in further agreements.”

§28,11 What complance and enforee-
ment provisions are used under this
part?

The compliance and enforcement pro-
vigions of part 26 (§§26.101 and 26.106
through 26.109) apply to this part in the
same way that they apply to FAA re-
cipients and programs under part 26,

[70 TR ‘14608, Mar, 22, 2005, as amended ab 72
FR 16616, Apr. 2, 2007)

§28.18 ‘How does the Department issue

i e, interpretations, exemp-

tions, and ‘waivers periaining to
this part?

(2) Only guidance and interpretations
(including interpretations set forth in
peryification appeal decisions) con-
sistent with this part 28 and issued
after April 21, 2005, express the official
positions and views of the Department
of Transportetion or the Federal Avia-
tion -Administration.

(b) The Secretary of Transportation,
Office of the Becretary - of Transpor-
tation, and the FAA may issue written
interpretations of or written guidance
concerning this part., Written interpre-
tations and guidance are valid, and ex-
press the official positions and views of
the Department of Transporfation or
the FAA, only if they are issued over
+he signature of the Secretary of
Transportation or if ‘they contain the
following statement:

The General Counsel of the Department of
Transportation hes reviewsed this document
and epproved 1t as consistent with the lan-
‘guage and intent of 40 OFR part 23.

(¢) You mey spply for an exemphion
from any provision of this part. To
apply, you must reguest the exemption
in writing from the Office of the Seo-
retary of Transporfation or the FAA.,
The Secretary will grant the regquest
only 4f it documents specisl or exoep-
tionel circumstances, not liksly to be
generally applicable, and =not con-
templated in commneotion with the rule-
making that established this part, that
meke your compliance with a specific
provision of this part impractical. You
mnst agree t0 take any steps that the

49 CFR Subiifle A (10-1-07 Ediiion)

Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Seoretary
will isgue & writiben response to all ex-
smption requests. )

(d) You can apply for a waiver of any
provision of subpart B or D of this part
inclunding, but not limited to, any pro-
visions regarding administrative re-
guirements, overall goals, oontract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate an ACDEE pro-
gram that achisves the objectives of

“this part by mesns that may differ

from one or more of the requirements
of subpart B or.D of this part. To re-
ceive & program waiver, you must fol-
low these procedures:

(1) Youn must apply through the FAA,
The spplication must include & specifio
program proposal and address how you
will meeb the oriteria of paragraph
(d)(2) of this section. Before submititing
your application, you must have had

-ptiblic participation in developing your

proposal, inmcluding oonsultation with
the ACDBE community and at least
cne public hearing, Your application
must include & summary of the public
participation process and the informe-
tion gathered through if.

(2) Your application must show
that—

(i) There is 5 reasonable basis to con-
clude that you could achieve & level of
ACDBE participation consistent with
the objectives of this part using dif-
ferent or innovabive mesns other than
those that ere provided in subpart B or
D of this part;

(i) Conditions at your sirport are ap-
propriate for implementing the pro-
poBAL;

(ii1) Your proposal would prevent dis-
orimination against any individual or
group in acoees to conoession opporin-
nities or other benefits of the program;’
and

(iv) Your proposal 16 oonsistent with
applicable law and FAA program Ie-
gquirements. N

(3) The PAA Administrator has the
authority to approve your application,
T the Administrator grants your appli-
cation, you may administer your
ACDBE program as provided im your
proposal, subjech to the following con-
ditions:
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(1) ACDBE eligibility is determined
as provided in subpart C of this part,
and ACDBE participation is counted as
provided in §§23.53 through 23.56.

(if) Your level of ACDBE participe-
+ion continues to be consistent with
+the objectives of this part;

(iii) There is a reasonable limitation
on the duration of the your modified
program; and )

(iv) Any other conditions the Admin-
istrator makes on the grant of the
waiver.

(4) The Administrator may end & pro-
gram welver ab any time and require
you to comply with this part's provi-
gions. The Administrator may also ex~
tend the waiver, if he or she determines
that all requiremsnts of this section
continue to be met. Any such extension
shall be for no longer than period origi~
nally set for the duration of the pro-
gram waiver. .

[70 FR 14508, Max, 22, 2005, as amended &b T2
FR 15616, Apr. 2, 2007)

Subpart B—ACDBE Programs

§23.21 “Who must submit an ACDBE
program to FA4, and when?

(2) Except as provided in paragraph
(8) of this section, if you are & primary
girport that has or was required to
have = conoessions DBE program. prior
to .April 21, 2005, you mush subhmit &
revisesd ACDBE program meebing the
requirements of this part to the appro-
priate FAA regional office for ap-
proval.

(1) You must submit this revised pro-
gram on the same schedule provided for
your first submission of overall goals
in §23.45(a) of this pert.

(2) Timely submission and FAA ap-
proval of your revised ACUDBE prograim
is 8 condition of eligibility for FAA fi~
nanocial assistance.

(3) Until your new ACUDBE program is
submitted and spproved, you must con-
tinue to implement your concessions
DEE program that was in effect before
the effective date of this amendment to
part 23, except with respect to any pro-
vision that is contrary to this part.

() If you are & primary sirport that
does not now have & DBE concessions
program., and you apply for & granb of
TAA funds for sirport planning and de-
velopment under 40 T.8,C, 47107 et seq.,

§23.25

you must submit an ACDEE program
$o the PAA at the time of your applica-
tion. Timely submission and FAA ap-
proval of your ACDBE program &re
conditions of eligibility for FAA finan-
cial assistanoe.

(c) If you are the owner of more than
one airport that is reguired to have an
ACDBE program, you may implement
one plan for all your locations. If you
do so, you must esteblish a separate
ACDBE poal for each location.

() If you make any significant
changes to your ACDBE program &b
any time, you must provide the amend-
od program to the FAA for approval be-
{ore implementing the changes.

(e) If you are a non-primery airport,
non-commeroial gervioe airport, & gen-
erel aviation airport, reliever airport,
or any other sirport that does not have
schednled commercial servioe, you are
not required to have an ACDBE pro-
gram. However, you must take appro-
priate outreach steps to encourage
available ACDBBEs to participate as
conosssionaires whenever there is a
conosesion opportunity. '

§28.23 What administrative provisions
must be in.a recipient’s ACDBE pro-
gram?

(z) If, as & recipient that must have
an ACDRE program, the Program mush
inolude provisions for & palicy state-
ment, lisison officer, and directory, as
provided in part 26, §§26.23, 26.25, and
96.31, as -well as certification of
ACDBEs &t provided by Subpart C of
this part. You munst include s Btabe-
ment in your program committing you
%o operabing your ACDBE program in s
nondiscriminatory manner.

(b) You mey combine your provisions
for implementing these requirements
under this part and part 26 {e.g., & sin-
gle policy statement oan cover both
Federally-assisted airport ocontracts
and conoessions; the same individual
can act as the laison officer for both
part 23 and part 26 matters). .

$28.26 What measures wust recipients
include in their ACDBE programs
tp ensure mondiscrixinatory par-
Heipation of ACDBEs in conces-
gione?

(a) "Yon must include in your ACDBE

Program 2 narrative geseription of the
types of measures youw intend to make
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t0 ensure nondiscriminatory participa-
tion of AODBEs in oonoession and
other covered activities.

(b) Your ACDBE program must pro-
vide for setting goaels consistent ‘with
the reguirements of Subpart D of this
part.

(e) Your ACDBE program must pro-
vide for seeking ACDEE participation
in all types of conoession aotivities,
rather than ooncentrating parficipa-
tion in one category or & few categories
to the exclusion of others.

(d) Your ACDEE program must. in-
clude race-neutral measures that you
will take. You must maximize the use
of race-neutral measures, obtaining as
much as possible of the ACDBE partici-
pation mneeded to meeb overall goals
through such measures. These are re-
sponsibilities that you directly under-
take a5 & recipient, in addition to the
efforts that concessionaires maks, 4o
obtain ACDRE participation, The fol-
lowing are examples of ‘race-neutral
measures you can implement:

(1) Looating and identifying ACDEEs
and other small businesses who mey be
interested in participating as conces-
sioneires under this part;

. (2) Notifying ACDBEs of conoession
opportunities and encouraging them to
sompete, when appropriate;

(3) When prachical, structuring con-
cession activitiss S0 as ‘to enoourage
and ifacilitate the participation of
ACDEEs

(4) Providing technical assistance to
ACDREs in overcoming limitations,
such as inability to obtain bonding or
Financing;

(5) BEnsuring that compstitors for
conpession opportunities are informed
during pre-solicitation meetings aboub
Thow the recipient’s ACUDBE program
will affect the procurement pProoess,

() Providing information concerning
the availebility of AOCDRBE firms to
competitors to assist them in obtaln-
4ng ACDBE participation; and

(7) Bstablishing a business develop-
ment program (see part 26, §26.36); tech-
nical asgistence program; or iaking
other steps to foster ACDBE participe-
tion in concessions.

(e) Your ACDRE program must also
provide for the use of rage-conscious
essures woen race-neutral messures,
standing slone, are not projected to be

49 CFR Subtitle A (10-1-07 Edition)

sufficient to mest an overall goal. The
following are examples of ‘race-con-
scious measurss you cen implement:

(1) BEstablishing concession-gpecific
goals for particular concession oppor-
tunities.

i) If the objective of the conocession-
specific goal is to obtain ACDBE par-
ticipation throdgh a direct ownership
srrangement with a ACDBE, caloulate
the gpoal as a perosntage of the total es-
+imeated annual gross receipts from the
concession.,

(1) If the goal applies to purchases
and/or leases of goods and services, cal-

.culate the goal by dividing the esbi-

mated dollar value of such purchases
and/or leases from ACDBEs by the
total estimated dollar value of all pur-
chases to be made by the oconoces-
.slonaire.

(ii1) "To be eligible to be awarded the
conoession, oompetitors must make
good faith efforts to meet this goal, A
competitor may do so either by obtain-
ing enough AUDEBE participation to
mmeet the goal or by documenting that
it made sufficient good faith efforts to
do so.

(iv) The wadministrative proocadures
applicable to contract goals in part 28,
§26.51-53, apply with Tespect to conces-
sion-gpecific goals.

(2) Negotistion with a pobential con-
cessionsire to include ACDBE partici-
pation, through dirsch ownership ar-
rangements oOr measures, in the oper-
ation of the concession.

(3) With the prior approval of FAA,
other methods that take a competitor's
abllity to provide ACDBE partiocipation
into account in awarding & concession,

(f)y Your AUDBE prograim must Te-
quire businesses subject to AHODBE
zoals at the airport (exospt car rental
companies) to malke good faith efforts
to explore all available options +o meet
goals, to the maximum pxtent prao-
tioable, through direct ownership ar-
rengements with DEEs.

(g) A6 provided in §23.61 of this part,
you must not use pet-asides and guotas
25 means of obtaining ACDBE partici-
pation.
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$28.27 What information does & recipi-
" ent have to retain.and report about
implementation of its ACDBE pro-
gram?
(s) As a recipient, you must retain
sufficient basic information about your
‘Program implementation, your cerbifi-
cation of ACDREs, and the award and
performance .of sgreements and con-
tracts to -enable the FAA fo determine
your compliance with this part. Tou
must retain this date for s minimum of
three years following the end of the
concession agreement or other covered
contraot.
(b) Beginning March 1, 2008, you must
gubmit an annual report on ACDEER
participation using the form found in

" appendix A to this part. Tou must sub-

mit the report to the appropriate FAA
Regional Civil Rights Office,

§28.20 What monitoring .end compli-
ance procednres must recipienis
follow? ’ :

As.a Tecipient, you must implement
sppropriate ‘mechanisms to ensure
compliance with the requirements of
this pert by all participants in the pro-
gram. You mmust include in your con~
oession program the specific provisions
to be inserted into concession agree-
ments and management contracts, the
epforcement mechamisms, and other
imesns you use bo ensure compliance.

These provisions musb incinde’ 2 moni-

toring and enforcement mechanism to

verify that the work commitbed to

ACDREs is acbually performed by the

ACDRBEs. Your program Ioust describe

in detail the level of effort and re-

sources devoted to ‘monioring and en~
forcement.

subpart C—Certification and
Eligibility of ACDBEs

$23.81 What _certification standards
7 and procedures do recipients nse 1o
certify ACDBEs?

(a) A5 & recipient, you must use, ex-
cept as provided in this subpart, the
procedures and standerds of part 28,
§§26.61-81 for certification of ACDBES
to participate in your concessions pro-
gramm. Your ACDBE program must in-
corporate the nse of these standards
and procedures and xnust provide that
cerbification decisions for ACDBEs will

§23.33

pe meade by the Unified Certification
Program (UCP) in your state (see part
28, §26.81).

(b) The UCP's directory of eligible
DBEs mush specify whether s firm is
certified as & DBE for purposes of part
26, an ACDBE for purposes .of part 23, or
both,

(c) As an airport or UCP, you must
review the eligibility of currently cer-
tified ACDEE firms to make sure that
they meet the eligibility standards of
this part.

(1) You must complete these revisws
ag soon as possible, but in no case later
than April 21, 2006 or three years from
the anniversary date of each flrm's
most recent certification, whichever is
later.

(2) You must direot all currently cer-
+4ified ACDBHs to submit to you by
April 21, 2006, a personal net “worth
statement, & oertification of disadvan-
tegs, and an aifidavit of no change.

§28.88 What size standards do recipi-
ents use to -determine the eligibility
of ACDEEs?

(a) As a recipient, you must, except
s provided in paragraph (b) of this sec-
tion, treat a firm .as & small business
gligible to be oertified as an ACDBB if
its gross reoceipts, gveraged over the
firm*s previous three fiscal years, 4o
not exceed $47.78 million.

(b) The following types of businesses
nave size Standards that differ from the
standard set forth in paragraph (&) of
thris section: ’

(1) Banks and financial institutions:
$750 million in assets; .

(2) Car rental campanies: $63.71 mil-
lion average snnual gross receipts over
the firm's three previous fiscal yeBrs;

(3) Companies providing PaY ‘tele-
phones: 1,600 employees;

(4) Automobile dealers: 200 employ-

88B.

(o) The Department adjusts the oum-
bers in paragraphs (a) and (0X(2) of this
seotion msing the Department ef Com-
merce price defletors for purchases Py
state and looml govermments as the
bagis for this adjustment, These adjnst-
ments are made every two Yyears from
May 2, 2007. The Department publishes
o final rule informing the public of .
sach adjustment.

[72 FR 16617, Apr. 2, 2007)
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" §23.85 What is the personal net worth

stapdard for disadvantaged owners
of ACDBEs?

The personal net worth standard used
in determining eligibility for purpoees
of this part is $750,000. Any individnal
who hes a personal net worbth exceeding
this amount is not & socially and eco-
nomically disadvantaged individual for
purposes of this part, even if the indi-
vidual is & member of a group other-
wise presumed to be disadvantaged.

£28.87 Ave firms certified under 49
CFR Cps’d: 28 eligible to participate
as ACDBEs?

(&) You must presumse that e firm
+hat i certified as a DBE under part 26
is eligible to participate as an ACDEBR.
By meeting the sizs, disadvantage (in-
cluding personal net worth), ownership
and control stenderds of part 26, the
firm will have also meb the eligibility
standaerds for part 23.

(b) However, before certifying such &
firm, you must ensure thet the dis-
advantaged owners of & DBE cerhified
under part 26 are able to control the
firm with Tespect fo its activity in the
concessions program. In addition, you
are mot Teguired to certify a part 26
DBE as & part ‘23 ACDBE if the firm
does not do work relevant to the air-
port’s concessions Prograrl.

§23.39 What other certification xe-
gquirements apply io the case of
ACDBEs?

(a) The provisions of part 26, §526.83
(c)(2) through (c)(6) do not apply t0 oer-
tifications for purposes of this part, In-
stead, in determining whether a firm is
an eligible AUDBE, you must take the
following steps:

(1) Obtain Fhe resumes OF work his-
tories of the principal owners of the
firm and personally interview these in-
dividuals;

(2) Analyze the ownersnip of stook of
the firm, if it is & corporation;

(3) Analyze the bonding and financial
capacity of the firm;

(4) Determine the work history of the
firm, including any CONCEEEion COn-
tracts or other contraocts it mey have
reoeived;

(6) Obtain or compile a list of the -
censes of the firm and its key per-
sonnel to perform the concession con-

49 CFR Subtitie A (10~1-07 Edition)

tracts or other contraots it wisghes to
receive;

(6) Obtain & statement from the firm
of the type(s) of concesslon(s) it prefers
to operate or the type(s) of other con-
tract(s) it prefers tio perform. :

(b) In reviewing the affidavit re-
quirad by part 26, §26.83(j), you musb
enpure that the ACDBE firm meets the
applicable size gtandard in-§23.88.

(¢) For purposes- of this part, the
term 7prime contractor in part 26,
§26,87¢1) includes & Tirm holding &
prime contract with an airport oonces-
sionaire to provide goods or servioes to
the oonocessionaire or & firm holding &
prime concession sgreement with a re-
cipient. .

(d4) With respect to firms owned by
Alasks Native Oorporations (ANOB),
the provisions of part 28, §28.73(1) do

not .apply under this part. The eligi-

pility of ANC-owned firms for purposss
af this part is governed by §26.73(h).

(8) When you remove & OCOROCeE-

siopaire's eligibility after +the .conoes-
gionaire has enbered & conoession
agreement, becanse the firm exocesded
the small business size standard or be-
canse an owner bhas excesded the per- -
sonal net-worth standard, and the firm
im all other Tespects remains an eligi-
ble DEE, you may continue to ocount
the oconcessionaire’s participation Ho-
ward DBE posls during the remainder
of the current conoession ngreement.
‘However, you mmust nobt count the con-
cessionaire’s participation toward DBE
goals beyond the termination date for
the conoession agreement in effect at
the time of the deoertification (e.g., in
& omse whers the agreement is renewed
or extended, or an option far continued
partioipation beyond the current term
of the agreement i5 exercised).

(f) When UCPs are esbablished in &
state (see part 26, §26.81), the ooP,
rether then individual recipients, cer-
tifies firms for the ACDBE concession
Program,

(g) You must use the TUniform. Appli-
cation Form found in appendix P to
part 26. However, you must instruct ap-
plicants to take the following addi-
tiongl steps:

(1) In the space gvailable in seotion
2BYT) of the form, the gpplicant must
state that it i applying for cerfifi-
cation as an ACDBE.
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(2) With respect to section 4(0) of the
{form, the applicant must provide infor-
mation on an attached page concerning
the address/location, ownership/lease
status, -carrent value of property or
lease, and fees/lease peiyments paid to
the airport.

(3) The applicant need not complete
gection 4() and (J). However, the appli-
cant must provide imformation on an
sttached page concerning any ‘other
zirport concession businesses the appli-
cant firm or any affiliate owns and/or
operates, inoluding name, location,
type of concession, and start date of
concession.

(h) Car rental companies and private
terrainal owners or lessees are nob av-
thorized to ocertify firms as ACDBES,
Ag & oar rental company or.private ter-

ming] owner or lessee, you must obtain

ACDBE participation from firms ‘which
& recipient or UCPs hsave certified as
ACDEES,

(i) You must use the certification
standards of this part to determine the
ACDRE eligibility of firms that provide
goods and services to conoessionaires.

Subpart D—Goals, Good Faith
Efforts, and Couniing

§23.41 What is the basic overall goal
requirement for re cipients?

(a) If you are & -recipient who must
implement an ACDBE program, yoOu
must, except as provided.in paragraph
(b) of this section, establish two sepa-
rate overall ACDBE goals, The first is
for car rentels, the second is for con-
cepsions other than car rentals.

(b) If your annual car rental conoes-
sion revenues, sveraged over the three-
years preceding the date on which you
are required to submdt overall goals, 4o
not exoceed $200,000, you are nob re-
quired to submit & car rentgl overall
goal, I your annual revenues for con-
cessions other than oar rentals, aver-
aged over the three years preceding the
dste on which you are requirsd to Bub-
mit overall goals, 4o 1ot exceed
$200,000, you are nob raguired to submil
a non-oar rental overall goal.

(c) “Bach oversll goal must COVEr-%
three-year period. You Imusb review
your goals annuelly to make sure they

continue to fit your circumstances &p-
propriately. You must report Lo the

§23.45

FAA any significent adjustments that
you make to your goal in the time be-
fore your next scheduled submission.

(d) Your goals established under this
part raust provide for participation by
all certified ACDEEs and may ot be
subdivided into group-specific goals.

(e) If you fail to establish and imple-
ment goals as provided in this section,
you are not in oompliance with this
part. If you establish and implement
goels in & way different from that pro-
vided in this part, you are not in com-
pliance with this part. If you £fail to
comply with this requirement, you are
not eligible to receive FAA financial
agsistanoe,

§28.48 What are the consultation re-
guirements in the development of
recipients’ overall goals?

(a) AB & recipient, you must consulb
with stelkeholders before submitting

-your overall goals to FAA,

‘(b) .Btekeholders with whom you
must consult include, but are not lim-
ited to, minority and women's business
groups, community organizations,
4rade associations representing conoes-
sionaires currently located &t the air-

»'pnrt, as well as exisfing conces-

sionsires themselves, and other -offi-
cigls or orgenizations which could be
expected GTo have inforrpeftion con-
cerning fhe aveilahility of disadvan-
taged businesses, the gffects of dis-
crimination on opportunities for
ACDBEEs, and the recipient’s efforts to
increase participation of ACDBBs,

§23.45 What are the requirexments for
‘submitting overall goal information
to the FAA?

(&) You mush pupmit your overall
goals to the appropriate FAA Regional
Civil Rights Office for approval. Your
first set of overall goBlB meeting the
requirements of this subpart are ue on
the following schedulie:

(1) If you are & large OF medium hub
primery airport on April 21, 2006, Wy
January 1, 2008, You must melke your
next submissions by October 1, 2008,

(2) ¥ you, are & smell hub primary
sirport on April 21, 2005, by October 1,
2008,

(3) I you are & nonhub primary air-
port on April Z, 2006, by October 1,
2007.
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(b) Yon must then submit new goals
gvery three years after the date that
applies to you.

(c) Timely submission snd FAA ap-
proval of your overall goals is a condi~
+ion of eligibility for FAA financial as-
sistanoe.

() In the time before you make your
firgt submission under paragraph (a) of
this section, you must continue to use
the ‘overall goals thab .have been ap-
proved by the FAA before the effective
date of this part.

(e) Your oversll goal submission
must include & description of the meth-
od used to caleulate your goals and the
date you relied om. You must “show
your work” to enable the FAA to un-
derstand how you concluded your goals
were appropriste. This means that you
rust provide to the FAA the date, oal-
culations, assumptions, and reasoning
used in establishing your goals.

(f) Your submission must include
your projection of the portions of your
overall poals you proposs to meeb
through use of race-neutral and race-
conscious means, respectively, and the
basis for meking this projection (see
§23.5(8)(5))

(g) FAA may approve or 4isapprovs
the way you calculated your goal, in-
cluding your race-neutral/race-con-
scious “‘split,” as part of its review of
your plan or gosl submission. Bzespt
25 provided in paragraph (h) of this sec-
tion, the FAA does not approve or dis-
approve the goal itself (i.e., the num-
ber).

(1) ¥ the FAA determines thet your
goals have not bsen correctly cal-
culated or the justification is ipad-
equate, the FAA may, after consulbing
with you, adjust your overell goal or
race-conscious/race-neutral “eplit.”’
The adjusted goal represents the FAA'S
determinetion of an appropriate over-
al) goal for ACDBE participation in the
recipient’s concesgion program, based
on relevapnt date and analysis, The ad-
justed goal is binding on you.

) T a nmew conoession opportunity
the estimated average annual gross
revenuss of which are anticipated to be
$200,000 or greater arises at a time thab
falls between normel submission dates
{or overall goals, you must submit an
appropriate adjustment to your overall

goal to the FAA for approval at least
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sizx months before executing the con-
cession agreement for the new conces-
sion opportunity.

§28.47 What ic the base for a recipi-
ent's goal for concessions other
‘than car rentals?

(a) As a recipient, the base for your
goal-includes the totel gross receipts of
oconcessions, exeept as oiherwise pro-
vided in this section.

(0) This base does not include the
gross reoceipts of car rentel operations.

(o) The dollar amount of & manage-
ment contract or subcontract with a
non-ACDBE and the gross reoeipts of
business activities to which a manage-
mment or .subcontract with & mnon-
AODRE pertains are not added to this
base.

(d) This base doss not include any
portion of & firm's estimated gross re-
ceipts that will not be generated from
& conocession, :

‘Ezample to paragraph (d); A firm operates &
restavrant in the sirport termingl which
gerves the traveling public and, wnder the
same lease .agreement, provides in-flight ca-
tering service o air carriers. The projected
gross reoeipts from the restsurant are in-
cluded in the oversll goal caloculation, while
+he gross receipts to be earned by the in-
flight catering servioes are not.

$28.49 What is the base for a recipi-
ent’s goal for car rentals?

Except in the case where you use the
alternative goal approach of
§23.51(c)(B)(ii), the base for your goal is
the total gross receipts of car rental
operations at your airport. You do not
include gross receipts of other conoes-
pions in this base.

§28.51 Bow are & recipient’s overall
goals expressed and calculated?

(&) Your objeotive in setting & goal is
to estimate the percentage of the base
celculated under §§23.47-23.49 fhat
~would be performed by ACDBES in the
absenoe of discrimination and its ef-
fects, -

(1) This percentage is the estimated
ACDBE participation that would occur
if there were & ‘‘level playing field” for
firms to work as concessionaires for
your airport. .

(2) In conducting this goal sebhing
prooess, you sre determining the Bx%-
tent, i any, to which the firms in your
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market arss have suffersd discrimine~
tion or its effects in connection with
concession opportunities or related
business opportunities.

(8) You must complete the goal-set-
‘ting process separabely for each of the
two overall goals identified in §23.41 of
this part.

(b)(1) Bach overall conoessions goal
must be based on demonstrable evi-
dence of the availability of ready, will-
ing and able ACDBHs relative to all
businesses ready, willing and able to

§23.51

form work in the same NATCS ocodes.
(Information about the OBP date base
maey be obtained from the Census Bu-
reaun abt their Web =&ite, hitp//
www,.census.gov/eped/cbofview/
cbpview.hitml.) Divide the number of
ACDBEs by the number of all busi-
nesses to derive a base fignre for the
relative availability of ACDBRESs in your
market arsa.

(2) Use an Active Participants List, De-
termine the number of ACDEBEs that

participate in your ACDBE program “have participated or attempted to par-

(hereafter, the “‘relative availability of
ACDBEs").

{2) You oennot simply rely on the 10
peroent mational aspirational goal,
your previous overall goael, or past
ACDRBE participation rates in your pro-
grem without reference to the relative
svailability of AUDBBs in your mear-
ket .

(8) Your market arss is defined by
the geographioal arse in which ths sub-
stential mejority of firms which seek

50 do conocessions business with the air- -

port are located and the geographical
ares in which the firms which receive
the substantial majority of oonces-
sions-related revenues are located.
Your mearket aréa may be different for
different types of concessions.

(c) Step 1. You must begin your goal
setting process by determining a base
figure for the relative availability of
ACDBBEs. The following are sxamples of
approaches that you may take toward
determining s base figure. These exam-
ples are provided ag & starting point for
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considersed a basis
from which you begin when examining
the evidence available to you. These
examples are not intended as an ex-
haustive list, Other ‘methods or com-
binations of methods to determine a
base figure may be used, subject to ap-
proval by the FAA,

(1) Usé DBE Directories and Census Bu-~
reau Data. Determine the number of
ready, willing and able ACDBEs in
your market ares from your ACDBE di-
rectory, Using the Census Bureauw's
Oounty Business Patbtern (UBP) date
base, determine. the number of all
ready, willing and able businesses
gvailable in your market aree that per-

ticipate in your airport conocessions
program in previous years. .Determine
the number of all businesses that have
participated or attempted to partici-
pete in your eirport concession pro-
gram .in previous years, Divide the
number of ACDBEs who have partici-
patied or attempted to participate by

. the number for all businesses to derive

e bhase figure for the relative avail-
ability of ACUDBEs 'in your mmarkst
ares,

(8) Use data from a disparity study. Use
& percentage figure derived from data
in & valid, applicable disparity study.

(4) Use the goal of another recipient. If
another airport or other DOT reocipient
in the same, or substantially similar,
mnarket has set an overall goal in com-
pliance ‘with this rule, youn may use
+that goal &s a base figure for your goal,

(6) Alternative methods. (i) You may
nse other methods to determine a base
figure for your overall goal. Any meth-
odology you choose must be based on
demonstrable evidence of local marke}
conditions and be designed to ulti-
mately attain a goal that is rationally
related to the relative availahility of
ACDBEE in your market ares.

(ii) In the ocese of & ocar rental goal,
where it appears that all or.most of the
goal is likely to e met through the
purchases by oar rental companies of
vehicles or other goods or services from
ACDBIs, one permissible alternative is
to strnoture the goal entirely in terms
of purchases of goods and services., In
this case, you would caloculatbe your oar
-rental overall goal by dividing the esti-
mated dollar value of such purchases
from ACDBEs by the total estimated
dollar velue of all purchases 0 be made
by car rental companies,
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() Step 2. Onoe -you have calculated &
base figure, you must exarnine all rel-
evant evidence reasonably available in
your jurisdiction to determine what
adjustment, if any, is needed to the
base figure in order to arrive at your
overall goal.

(1) There are many types of evidence
that must be considered when adjust-
ing the base figure. These include, bub
are not limited to:

(1) The current capacity of ACDBEBs
to perform work in your ooncessions
program, &s measured by the volume of
work ACDBEs have -performed in re-
cent years; and

(i) Bvidenoce from disparity studies
conducted anywhere within your junris-
diction, to the extent it is not already
eccounted for in your base figure.

(2) I your base figure -is ‘the goal of
another recipisnt, you must adjust it
for differsnces in your merket ares and
your concessions Program.

(3) If available, you must oconsider
ovidenoe from related fields that affect
the opportunities for ACUDREs to form,
grow snd compste, These include, bub
are not mited to:

(3) Statistical disparities in the abil-
ity of ACDBEs to geb the financing,
bonding and insurance requirsed to par-
ticipate in your prograim,

(i)  Dats on employment, seli-em-
ployment, education, training and
union apprenticeship prograins, to the
extent you can relaie it to +the opportu-

nities for ACDBEs to perform in your

Program.

(4) Tf you attempt to malke an adjust-
ment to your base figure to acoount for
the continwing effects of past diserimi-
netion, or the effects of an ongoing
ACDBE program, the adjustment must
e based on demonstranhle evidence that
is logically and directly related to the
effect for which the adjustment is
sought.

(5) Among the informetion you sub-
mit with your overall goal (see 23.46(e)),
you. mist include gescription of the
methodology you used 5o establish the
goal, including your base figure and
the evidence with which it was cal-
omlated, as well as the adjustments you
made to the base figure and the evi-
dence relied on for the pdjustments.
Yon should mlso imclude e BUIMMBLY
listing of the relsvant available evi-
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dence in your jurisdiction and an ex-
planation of how you used that evi-
dence to adjust your base figure. You
must also include your projechion of
the portions of the overall goal you ox-
pect to meet through race-neutral and
ra,0e~-CONBCiONS INREasUres, respectively
(see §§26.51(c)).

(e) You are nob required to obtain
prior FAA cONCUrrence with -your over-
all goml (i.e., with the number iteeli).
However, il the PAA’s review suggests
that your overall goal has not besn
correctly calewlated, or that your
method for ocalculating goals is inad-
squate, the FAA may, after consuliing
with ‘you, adjust your overall goal or
require that you do so. The adjusted
overall goal is binding on you.

(£ If you need additionel time to oo~
1ect date or take other steps to develop
an approach to setting overall goals,
you may reguest the approval of the
TAA Administrator for an interim goal
and/or goal-sstiing mechanism. Such a
‘mechanism must:

(1) Reflect the relative availability of
ACDBEs in your local market area 1o
the maximnm extent feasible given the
date available to you; and

(2) .Avoid imposing unduve burdens on
non-ACDBEE. ’

§23.58 How do car rental compeanies
connt ACDBE participation toward
their goals?

(a) As-a car rental cormpany, Yyou
may, in meeting the goal the airport
has seb for -you, include purcheases Or
leases of vehicles from any vendor that
is & oertified ACDBE.

(b) .As & oar rental company, i you
choose to meet the goal the airport has
g8t for you by including purchases or
leases of vehicles from an ACODBE ven-
dor, ‘you must also supbmit to the re-
cipient documentation of the good
faith efforts you have made to obtain
ACDBE participstion from other
‘ACDBE providers of goods and services.

(o) While this part does not reguire
you to obtain -ACDBE participation
through direct ownership Brrange-
ments, you msy count such participa-
ion toward the goal the airport has set
for you.

(&) The following special ruies apply
40 oounting participation related to car
rentel operafions:
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(1) Count the entire amount of the
oost charged by an ACDBE for repair-
ing velhicles, provided that it is reason-
able and mot excessive as compared
with fees customarily allowed for pimi-
lar services.

(2) Count the entire amount of the
fee or commission charged by & ACDBE
to manage & -car rental conoession
onder an agresment with the oonoces-
sionaire toward ACDBE goals, provided
that it is reasonable and not exoessive
&8 compared with fees .oustomarily al-
Jowed for similar-services.

(3) Do not count any portion of a fee
paid by a manufacturer to & car dealer-
ghip for reimbursement of work per-

formed under the manufacturer's war-
rauty.

" (e) For other goods and pervices, -
count perticipation toward ACDBE
goals as provided in part 26, §26.56 and
§23.56 of this part. In thé event of any
confliot between these two sections,
§28.56 controls.

(f) If you have & nstional or regional
contract, count & pro-rated share of the
amount of that contract toward the
goals of each airport covered by the
contract. Use the proporsion of your
applicable gross receipis 28 ‘the basis
for making this pro-rated assignment
of ACDRBE participation. :

Example to paragraph (f): Car Rental Com-
pany X signs & regional confract with an
_ACDBE car dealer to snpply cars to all five
airports in a state, The five airports each ao-
count for 20 percent of X's gToEs receipts in
the state. Twenty percent of the valve of the
cars ‘purchased throngh the ACDBE oar deal-
er would count toward the goal of each alr-
port.

§28.55 How do recipients count
'ACDBE participation toward goals
for items other than car rentals?

(a) You counb only AUDBE participa~
tion thet results from a commercially
useful fanction, For purposes of this
part, the term commercially useful
function has the same meening as in
part 26, §268.65(c), gxoept that the re-
guirements of §26.55(c)(3) do not apply
+p concessions.

(b) Count the tobal dollar .value of
gross receipts an ACDBE earns under a
conoession agreement and fthe total
dollar velue of & management contract
or subcontract with an ACDBE toward
the goal. However, if the ACDBE enters

§23.85

into & subconcession agreement or Bub-
ocontract with & non-AUDBE, do not
pount any of the gross receipts sarned
by the non-ACDBE.

(c) When an ACDBE performs a5 &
subconocessionaire or subcontractor for
s non-AUDBE, count only the portion
of the gross receipts earned by the
ACDBE under its subagresmenti.

(d) When an ACDBE performs a8 &
participant in a joint venture, count a
portion of the groes receipts equal to
the distinct, oleerly defined portion of
the work of the concession that the.
ACDBE performs with its own forces’ i
toward ACDBE goals. .

(e) Oount-the entire amount of fees or
commissions charged by an ACDBE
firm for & bona fide service, provided
that, as the recipient, you dstermine
this amount to be reasonable and not
gxoepeive a5 compared with fees cus-
tomarily allowed for similar Servioes,
Such services mey include, but are not
lirmited to, professional, techmical, con-
sultant, legal, seourity systerus, adver-
tiging, building cleaning and mainbe-
nance, compuber prograrmming, or
managerial.

(f) Count 100 percent of the cost of
goods obtained from an ACDBE manuv-~
facturer. For purpeses of this part, the
term manufacturer hes the Same mean-
ing a&in part 26, §26.55(e)(1)(LD).

(g) Count 100 percent of the cost of
goods purchased OT leased from a
ACDBE regular deasler. For PuUrposes of
this pert, the term vpggular dealer”
has the same meaning .as in pert 26,
§26.66(e)X2)(i1).

(1) Count credit toward ACDBE goals
for goods purchased from an ACDBE
which is melther s manufacturer nor &
regular dealer as 01loWE:

1) Count the entire amount of fees or
‘oommissions charged for assistance in
the procurement of the goods, provided
fhat this amount is reasonable and not
exoessive as compared with fees cus-
tomarily allowed for similar BErvices,
Do not count any portion of the oost of
the goods themselves,

_(2) Count the entire amount of fees or
transportation charges for the delivery
of goods reguired for & conocession, pro-
vided that this amount is reasonable
and DOt excessive as compered with
fpes customarily allowed for similar
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services. Do not count any portion of
tne cost of goods themselves,

(4) If a firm has not been certified as
an ACDRBE in accordance with ths
standards in this part, do not count the
firm's participation toward ACDEBE
goals.

§) Do not count the waork performed
or gross receipts earned by & firm after
its eligibility has been removed toward
ACDBE goals. However, if an ACDEEB
firm certifisd on .April 21, 2005 is decer-
tified because one or more of its dis-
advantaged owners do not meet the
personal net worth oriterion or the
firm exceeds business size standards of
this part during the performanoe of &
oontract or other agreement, the firm’s
parsicipation -may continue to be
counted toward ACDBER goals for the
remainder .of ‘the term of the contraot.
or other agresment (but not extensions
or renewsals of such ocontracts or agree-
ments).

(¥) Do not count ocosts ineurred in
connection with the renovation, repair,
or comstruction of a ooncession facility
(sometimes referred o as the ‘puild-
out™).

(1) Do not count the ACDBE partici-
pation of car rental compeznies toward
your ACDBE achievements toward this
goal. )
$23.57 What happens if = recipient

falls short of meeting its overall
goals?

(a) You cannot be penslized, or treat-
ed by the Department as being in non-
complisnce with this part, simply be-
cause your ACDBE participation falls
short of your oversll goals, You can be
penelized or treated as being in non-
complinnce only if you have failed to
administer ‘your .ACDBE program in
good faith.

() If your ACDBE participation falls
short of your oversll goals, FAA msey

- require you to submit %o the TAA 8

statement of the reasons why you were
nneble to mest it and the steps you are
taking to meet your overall goals or to
adjust them based on changed cir-
ommstances.

(c) In respomse Lo your submission,
FAA may require you to implement ap-
propriate remedial measures,

49 CFR Subtitie A (10-1-07 Edllion)

§928.58 What is the role of the statu-
-tory 10 percent goal in the ACDBE
program?

(a) 'The statute authorizing the
ACDBE program provides that, except
to the extent the Secretary determines
otherwise, not less than 10 percent of
concession businesses are to be
ACDBHS.

(b) This 10 percent goal iz an aspira-
tional gosl.at the national level, which
the Department uses as & bool in evalu-
sting and monitoring DBEs’ opparbuni-
ties to participate in airport conoes-
gioms.

(c) The national 10 percent aspira~
tional goal does not authorize or re-
quire recipients to set overall or oon-
cession-specific goals &t the 10 peroent
evel, or any other partioular level, or
to take any special admimistrative
steps if their goals are mbove or below
10 percent.

$28.61 Can recipients use gnotas -or
set-asides as port of their ACDEE
programs?
You must not use quotas or set-
asides for ACDRE participaftion in your
PLOETRIR.

Subpart E—Other Provisions

§28.71 Does a recipient have to change
existing concession agreements?
Nothing in this part reguires you o
modify or abrogate an existing conces-
sion agreement (one execubed Pefors
April 21, 2006) during its term:. ‘When an
extension or option to rensw such an
agreement is exercised, or when & ma~
terial amendment is made, your must
sesess potential for ACDBE participa-
tion snd maey, il permitted by the
ggreement, use any means anthorized
by this part to obtain & modified
amount of ACDBE participstion in the
renewed or amended agreement.

§23.78 What reguirements apply to
privately-owned or jeassed terminal
buildings? '

(a) If you are a recipient who is re-
quired to implement an ACDRBE pro-
gram on whose airport there is & pri-
vately-ownsd or leased germinal build-
ing thet hes concessions, OF AWy POI-

Horn of such a building, this seotion ap-

plies to you.
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(b) You must pass through the appli-
cable requirements of this part to the
private terminal owner or lessee via
your agreement with the owner or les-
see or by other means. You must en-
sure that the terminal owner or lessee
complies with the requirements of fhis
part.

(cy If your airport is e primery air-
port, you must obtain from the ter-
minal owner or lessee the goals and
other elements of the ACDBE program
required under this part. You must in-
oorporate this information into your
concession plan and submit it to the
PAA in accordance with this part.

(d) If the terminal building is &b &
non-primery commercial service air-

port or general aviation airport or re-

liever airport, you must ensure thab
the owner complies with the .reguire-
ments in §23.21(e).

§28,75 Cen recipients enter into long-
term, exclusive agreements with
concessionaires?

(2) “Exoept as provided in paragraph
(b) of this section, you must not enter
into long-term, exclusive agreements
for concessions, For purposes of this
section, a long-term agreement is one
hsving.s term longer then five years.

(b) You may enter into a long-term,
exclusive concession sgreement omly,
under the following conditions:

(1) Bpecial local circumstances exist

v that make it important to enter such

agreement, and

(2) The Tesponsible FAA regional of-
fice approves your plan for meebing the
standards of parzgraph (c) of this seo-
‘tion.

(c) In order to obtain FAA aspproval
of a long-term-exclusive oconoession
agresment, yon must submit the fol-
lowing information to the FAA re-
gionel office:

(1) A desoription of the speocial local
circumstences that warrant a long-
term, exclusive agreement.

(2).A oopy of the draft and final leas-
ing and subleaging or other agree-
ments. This long-term, sxclusive agree-
ment must provide thatb:

(1) A nuomber of AODRBEs that reason-
ahly reflects their avallability in your
market ares, in the absence of dis-
crimination, to do the types of work
required will participate as conoes-

§23.77

sionajres throunghout the term of the
agreement and account for at = per-
oentage of the sstimeated anpuel gross
raceipts squivalent to a level set in ac-
cordance with §§28.47 through 23.49 of
this part.

(ii) Yon will review the extent of
ACDRE participation before the exer-
cise of each renewal option to consider
whether an increase or decrease .in
ACODBE participation is warranted.,

(iii) An ACDRE oconocessionairs that is
unable to perform successiully will be
replaced by .apother AUDBE conoces-
sionaire, if the remaining term of the
agresment makes this feasible. In the
event that such action is not feasible,
you will reguire the concessionaire to
malke good faith efforts during the re-
maining term of the agresement to en-
courage ACDBEs to compete for the
purchases and/or leases of goods .and
services to be made by the oconocss-
sionaire.

(3) Assuranoes that any ACDBE par-

‘ticipant will be in an acceptable form,

such &5 & sublease, joint venture, or
partnership.

(4) Documentation that ACDEBE par-
ticipants are properly certified.

(5) A description of the type of busi-
ness or businesses to be operated (e.g.,
location, storage and delivery space,
‘ppck-of-the-house facilities” such as
kitchens, window display space, adver-
tising space, and other amenities that
will increase the ACDBE's chaxnos to
succeed).

(6) Information on the investment re-
quired on the part of the ACDBE and
any ‘unusual mansgement or financial
arrangements between the prime ocon-
cessionaire and ACDBE.,

(7) Information on the estimated
gross receipts and met profit to be
earned by the ACDBE,

§23.77 Does this part preempt local re-
guirements?

(8) In the event that s Stabte or local
law, regwlation, or policy differs from
the requirements of this part, the re-
cipient must, 85 a condition of remain-
ing eligible to receive Federal financial
assistance from the DOT, talke such
sbeps as may be mnecessary to comply
with the requirements of this part.

(b) You must clearly identify any
Btate or local law, regulation, or policy
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pertaining to minority, women's, Or
disadvantaged business enterprise con-
cerning .airport ‘concessions that adde
to, goes beyond, or imposes more strin-
gent reguirements than the provieions
of this part. Faa will determine
whether such a law, regulaition, or pol-
joy conflicts with this part, in which
case the reguirements of this part will
govern.

(o) I not deemed in conflict by the
PAA, you must write and administer
such & Stabte or local law, policy, or
regulation separately from the ACDBE
Program.

(@) You must provide copies of any
guch provisions and the legal authority
supporting them to the FAA with your
ACDBE program submission. FAA Wil
not approve an AODBE program .if
there are such provisions that conflict
with the provisions of this -part.

(e) Howsver, nothing 4in this part pre-
empts any Stabe or local law, regule~
tion, or policy enacted by the gov-
erning body of & recipient, or the au-
thority of any State or local govern-
ment or recipient to adopt or enforce
any law, regnlation, or -policy relating
to ACDBES, as long as the law, regula~
tiom, or policy .does not conflict with
this part. .

§28.79 Does this part permit recipi-
ents to mse local geographbic pref-
erences?

‘No. As & recipient you must not use
s loczl geograpnic preference. For pur-
-poses of this section, 2 local geographic
preference is any requirement that
gives an ACDBE located in one place
(e.g., your local area) an advantege
over ACDBEs from other places in ob-
tpining business ag, or with, & conoes-
sion at your airport.

APPINDIX A TO PART 23—~UNIFORM
REPORT OF ACDBE PARTIORF ATION

INSTRUOTIONS FOR UNIFORM REPORT OF
AODBE PARTIOIPATION

1., Insert name of airport receiving ™AL f-
nenciel assistance and ATP number,

9. Provide the name and contact informe-
tjon (phoxne, fax, e-mail) for the person FAA
ghould contect with guestions about the re-
port.

aa. Provide the annnal reporting period to
which the Teport pertains (e.9., October 2006-
Septernber 2006).

.49 CFR Subfitie A (10~1-D7 Edilfion)

3h, Provide the date on which the report s
subrnitted to FAA.

4. This block and blocks 6 and 6 concern
non-car rentol goels and participation only.
Tn this block, provide the overall non-car
rentsl percentage goal and the raoe-con-
scions (RO) and race-neutral (RN) compo-
nents of it. The RC and RN perocentages
snould add up.to the overall percentage goal.

&. For purposes of this block and Plooks 8,
8, and 9, the participetion categories listed
at the laft of the block are the following:
wprime Conoessions’ are concessions who
have & direot relationship with the airport
(e.g., & company who hes & lesse agreemsnt
directly with the airport to operate e conoes-
sion). A "subooncession” is & firm that has a
sublesse or other agreement with a prime.
concessionaire, rather than with the airport
iteelf, to operate.s oconocession &b the airport.
A ‘*“management contract' is an agreement
between the airport and e firm to menage &
portion of the airport's facilities or oper-
etions (e.g. manage the parking facilities).
“oods/servioes” refers to those goods end
services purobesed by the airport itself or by
conoessionsaires -and management contrac-
‘tors from vertified DBBEs.

Block 5 conoerns all non-car rental oonoes-
sion motivity covered by 49 CFR part 23 dur-
ing -the reporting period, both new or con-
“tinuing.

Tp Oclumn A, enter the total oconoession
gross revenues for oconoessionaires (prime
and sub) and purchases of goods and ‘Bervioss
(ACDEB and non-ACDEE combined) at the
ajrport. In Oolumn B, enter the number of
jsmse sgreements, cantracts, ete. in effect or
taldng place during the reparting period in
each perticipation category for all conces-
sionzires and purcheses of goods and SETVioes
(ACDBE and non-ACDEBHR combined).

Because, by statute, non-ACDBE xmsnege-
ment contracts do mot count as part of the
base for ACDBE goals, ihe cells for iotal
management contract participation and
AODBE participetion as & percentage of
$otal menagement contrecting dollars are
ot -intended to be filled in plocks 5, 6, 8, and

8.

in Coluxmn C, enter the totel ErOBE IBVe-
nnes dn  each participation category
(AODBEs) only. In Oolumn D, enter thse num-
ber of lease AZYeeMEnts, contrects, etc,, in
effect or entered ingo during the reporting
period in each participation entegory for all
comosssionaires end purchases of goods and
services (ACDERe only).

Columns ¥ and T are subsets of Oolumn O:
break out the totel gross revenuss 1isted in
Oolumn C into the porbions that are atirib-
utable to race-oonscious and raoe-nenhral
mesasures, respectively. Oplumn G is 8 per-
centage calowlation. 1t answers the question,
whet peroentage of the numbers in Column A
45 represented by the corresponding nwmbers
in Column O?
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g. The numbars in this Blook oconaern only
mew non-oar rental conoession opportunities
that arose during the ourrsnt reporting pe-
riod. .In other words, the information re-
quested in Elook 6 is a snbsst of that re-
quested in Block 5, Otherwise, this Blook is
filled out in the same way as Block 8.

7. Blocks 7-8 concern car rental goals and
participetion. In Block 7, provide the overall
car rental peroentage goal and the race-con-
scious (RC) and race-nsuiral (RN) oompo-
nents of it, The RC and RN percentages
ghould add up to the overall percentage goal.

8. Blook 8 is parallel to Block §, exosph
+that it is for car rentals. The instructions for
filling 1t out are the sams as for Blook b.

9, Block § is parallel to Blook 8, exoept
+that it is for car rentals, The information re-
guested in Blook § is a subset of that re-
quested in Blook 8, The instroctions for fill-
ing it out are the same as for Block 6

10. Blook 10 instruots reoipients to bring
forward the cumulative ACDBE participa-
tion fignres from ‘Blocks 6 snd 8, breaking
down these figures by race and gender oai-
egovies. Participation by non-minority

Pt 23, App. A

women-ownedl firms should be listed in ths
“non-minority wormen" column, Participa-
tion by firms owned by minerity women
ghould be listed in the appropriate minority
group column. The “other’’ oolumn should be
used to reflect participation hy individuals
who are pot a member of & présumptively
disadvantagaed group who have been found
disadvantaged on e case-by-case basis.

11, This block .instrnets recipients to at-
taoh five informetion items for each .ACDBE
firm participating in its program during the
reporting period. If the firm's participation
numbers are reflected in Blooks 6-6 and/or -
-9, the requested information about that firm
should be attached in response to this item.

TnNroRM ROPORT 0F ACDBE P ARTIOIFATION

1, Name of Reoipient and ATP Number:

2. Contact Information:

8a. Reporting Period:

Bh. Date of Report:

4, Current Nop-Oar Rental ACDBE Goal:
Raoe Conscions Goal % Race Neutral
Goal % Overall Goal ___ %

E F o}

5, Non-car rantal A B C D
Cumulative ACDBE pariicipation “Tatal “Tota! .| Tolalto “Total to RC o BN to % of
-dollars ‘number ACDBES ACDBEs | AGDBEs ACDBES dollars {o
{evaryone) | (everyone) | (doliars) {number) | .(doliars) {doltars) ACDBEs
Prime Concessions,
Subroncessions.
C KARRKIR | KRXKRXX RXXXXKX
Goods/Services.
Totals !
6. Non-Car rental A B C D E F G
Nsw ACDBE panrticipation Tatal " Total “Tolslio | Totsilo RC 1o RN to % of
“this pariod doliars number ACDBES ACDBEs ACDBEs ACDBEs dallars io
{everyons) | (averyone) | ({dollars) {numbex) (doliars) {dollars) AGDBEs

Prime Concessions.

Subconcessions.
{s] L KXRXKRX | KXKRXKK RRAXXX
Goods/Services,
“Tolals.
%. Current Oar Rentsl ACDBE Gosl: Race
Conacious Goal % Race Neutral Goel
% Overall Gosl %
8, Car rental A B C ‘D E F G
. G ive ACDBE p { Tolal “Total Tolei & Tolal o AC 1o AN to % ol

(everyane) | (averyone)

o
dollars number ACDRES ACDBEs ACDBES
{dallara) {number) {doliars) {dollars) ACDBEs

ACDBES doliars to

Prime Concasslons.

Subconcessions:

Goods/Services.
Tolals,

o 9, Car rental A B
New ACDBE participalion this Total Total
perod . doliars number
{sveryans) | (evaryone)

C D E F [
. Totalto .| Totalto AC 1o RN to % ol
ACDBES ACDBEs

ACDBES daliars o
(dotiars) {pumbsr) {dollars) {doliers) ACDBEsS

Prima Concesslons. \ \
Subconcessions.
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-8, Car rantal A B C D E
taw ACDBE pariicipalion this Tolal Tolal Tolal to Tolal to BC 1o AN to % al
pedod -dallers numbar ACDBEs | ACDBEs ACDBES ACDBES dollars lo
{evaryona) | (sveryons) | (dollars) {numbar) {dofiams) (dolinrs} ACDBEs
Goods/Services.
Tolals,
40. Cumulative A B c D E F <] H
ACDBE pailcipa- Black Hispanic | Aslan-Ps- | Asian-in- Natlve Non-minor- Other “Totais
fion i Ameri dllic Amert- | tian Amer- | Americans | lty Women -
. cans lcans
Car Rental.
Non-Car Rental.
Tolals.

11. On an attachmeiit, st the following in-

. formation for each ACUDBE firm partiol-

pating in your program during the period of
this report: (1) Firm name; (2) Type of busi-
ness; (3) Beginning and expivation dates of
sgreement, including options to renew; (4)
Dates that material amendments have been
or will be made to agreement (if known); (B)
‘Bstimated gross repeipts for the firm during
this reparting period.

PART 24—UNIFORM RELOCATION

ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY-ASSISTED PRO:
GRAMS

Subpart A—General

Bec. :

241 Purpose.

24.2 Definitions and acrooyms. .

243 No duplioation of payments.

944 Assurances, monitoring and corrective
action. :

" 245 Msnner of noticss.

24.6 Administration of jointly-funded
projects, :

24.1 Federsl Agenocy waiver of reguletions.

24,8 Complisnoe with other laws and regule-
tions,

24.9 Recordkesping and reports.

24.10 Appeals.

subpart B—Real Property Acquisltion

24301 Applicebility of acquisition requive-
menbs.

24.102 Basic eoguisition policies.

24,103 Oriteris for appraisals.

24104 Review of appraisals.

74.106 Aocguisition of tenant-owned improve-
ments.

94,106 Txpenses incidental to transfer aof
title to the Agency.

24.107 Certain litigation expenses.

94,108 Donetions.

Subpart C—Generdl Relocalion
Requirements

24,201 Purpose,

24,202 Applicability,

-24.208 Relooation notices.

24304 Availability of ocomparable repiace-
ment dwelling before displacement.

24,206 "‘Relocation planning, advisory serv-
ices, and coardination,

.24,206 Bviction for cause.

94,207 General reguirements ciaims for relo-
cation payments.

24208 Alens mot lawinlly present dn the
United States.

24.209 Reloocation payments not considered
28 income,

Subpart D—Payments for Moving and
Related Expenses

24,801 Payment for actuel reasonable mov-
ing and related expenses.

24.302 Fixed payment for InOving
expenses'residential moves.

94,308 Related nonresidential eligible ex-
DENSES. .

24304 Reesteblisiment
expenses’nonresidential moves,

24306 Fixed payment for moving
expenses‘nonresidential moves.

24.906 Discretionary utility relocation pey-
ments.

subpart E—Replacement Housing
Payments

24,401 Replecement housing payment for
180-day homeowner-pconpanta.

24,402 Replacement housing payment for B0-
dey oooupanis.

24.408 Additiomel rules governing replace-
nent housing payments.

24,404 Replecemeant housing of 1ast resort.

Subpart F—Moblle Homes

24.501 Applioability.
24,502 Replacement housing payment for
180-8sy mmobile homeowner displaced
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§ 25,646 Pre-employment inguiries,

(a) Marital status, A recipient shall
not .maks pre-employment inguiry as
to the marital statns of an applicant
for employment, including whether
such applicant is *Miss’ or “Mrs.”

(b) Sex. A recipient may make pre-
employment inguiry as to the sex of an
applicant for employmsent, but only if
suoh inguiry is made equally of such
applicants of both sexes and if the re-
sults of such inguiry are not used in
conneoction with disorimination prohib-
ited by these Title IX regulations.

§25.650 Sex as .a bona fide occupa-’
tional qualification.

A recipient meay take action other-

wise prohibited by §§25.600 through

25.660 provided it is shown that sex is &

‘bons fide oooupational qualification for

that aoction, such that oonsideration of
sex ‘with regard to such action is essen-
tial to sucoessful operation of the em-
ployment function conocerned, A recipi-

-ent shall not take action pursuent to

this section that is based upon alleged
comparative employment characteris-
tios or stereotyped characterizabtions of
one or the other sex, or upon pref-
srenoe based on sex of the recipient,
employees, students, or other persons,

‘but nothing contained in this section

shall prevent a recipient from consid-
ering an employee’s sex in relation to
employment in a locker room or toilet
facility nsed onty by members of one
Sexz.

Subpart F—Procedures

§25.600 Notice of covered programs.

‘Within 60 dejys of September 29, 2000,
each Federal agency thabt awards Fed-
eral financiel .assistence shall puhlish
in the FEDERAL RBGISTER e mofice of
‘the programs covered by these Title IX
regulations, Bach such Federal agency
shall periodically republish the notics
of coversd programs to reflect changes
in ocovered programs. Copies of this no-
tice also shall be made available npon
request to the Federal agency’'s office
that enforces Title IX.

§26.606 Enforcement procedures.

The investigative, compliance, and
enforcement procedural provieions of

Pt. 26

Title VI of the Civil Rights.Act of 1964
(42 U.B.0, 2000d) (*'Title VI'’) are hereby
adopted and applied to these Title TX
regulations. These procedures may be
found at 49 CFR part 21.

[65 PR 52895, Aug. 80, 2000]

PART 26—PARTICIPATION BY DIS-
ADVANTAGED BUSINESS ENTER-
PRISES N DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

Subpart A—General

Sec.

26,1 What are the objectives of this part?
28.3 To whom does this part apply?

26.6 What do “the terms used in this part

mean?
26.7 What discriminatory actions are forbigd-
den?

26.8 How does the Dspartment issue guid-
anps and interpretetions under this part?

28.11 What records do recipients Xeep and
eport?

26.18 What assurances must recipients and
contractors make?

26,16 How can recipients apply for ezemp-
tions or waivers?

Subpart B—Adminisirative Requirements
for DBE Programs for Federally -Assisted
Contraciing

26.21 Who must kave a DBE program?

26.23 What is the requirement for a policy
statement? )

26.26 What i the reguiremen’ for s limison
officer?

28.27 What efforts must recipients make
concerning DBE finencial institutions?

26.29 What prompt payment inechanisms
must recipients have? .

26,31 What requirements pertain to the DBB
directory?

26.33 What steps must a recipient taks to
address overooncentration of DBHs in
certein-types of worl?

26,30 Whet role do business development
and mentor-protégé programs bavs in the
DBE program?

26.37 Whet are s recipient’s responsibilities
for monitoring the performance of other
program participants?

Subpart C—Goals, Good Faith Efforts, and
Caounting

26,41 What is the role of the statutory 10
percent goal in this program.?

26.43 Oan recipients use set-asides or quoias
a5 part of this program?

26.46 How do recipients set overall goals?

283



§26.1

26.47 Can recipients be penalized for failing
to meet overall goals?

268.48 How are overall goals esteblished for
transit vehicle. manufacturers?

26.61 What means do reoipients use to meet
overall goals?

26.68 What are the good faith efforts prooce-
dures reciplents follow in situations
where there are contract goals?

26.66 How is DBE partficipation counted to-
ward goals?

Subpart D—Cerfification Standards

26.51 How are burdens of proof allocebed in
the certification proocess?

26.68 Whet rules govern group membership
determinations?

26,66 What rules govern business size deter-
minations?

.26.87 What rules determine social and aco-

naomic.disadvantage?

26.89 What rules govern determinations of

ownership?

28,71 What rules govern dsterminations con-
cerning control?

28,78 What are other rules affscting certifi-
cetion?

Subpart B—Caetlification Procedures

26.81 What are the requirements for Unified
OCertification Programs?

26.88 What procedurss do recipients follow
in meXing certification decisions?

26.8¢ How do reaipients prooess applications
sobmitted pursnant to the DOT/SBA
MOU?

26.85 How do reciplents respond to requests
from DBE-certified firms or the SBA

* made porsnant to the DOT/SBA MOU?

25.86 What rules govern recipients' denials
of initial requests for certification?

26.87 What procedures doss .2 recipient use
to remove & DBE's eligibility?

. 26.89 “What is the prooess for oertification

appeals to the Depariment of Transpor-
tation?

26.91 What actions do reciplents take fol-
lowing DOT certifioation appesl dsci-
siong?

Subpart —Compliance and Enfarcement

26.101 What compliance procedures npply to
recipients?

26.103 What enforcement actloms apply in
FHWA and PTA programs?

26.106 What enforcement actions apply in
FAA programs?

26.107 What enforcement actions spply to
firms participating in the DBE program?

26.109 What .are the rules governing infor-
mation, confidentiality, cooperstion, and
intimidation or retaliation?

APPENDIX A TO PART 26—CGUIDANOE OON-
CERNING GoOD FATTH BFFORTS

4% CFR Subtitle A (10~1-07 Edition)

APPENDIX B TO PART 26—UNIFORM REFPORT OF

DEE AWARDS OR OOMMITMENTS AND FPAY-~
MENTS FORM

APPEINDIX C T0 PART 26-—DEBEE BUSINESS DI~
VELOPMENT PROGRAM GUIDELINGS

AFPPERNDIX D TO PART 26—MENTOR-PROTEGE
PROGRAM GIUIDELINES

APPINDIX B T0 PART 26—INDIVIDUAYL DETIE-
MINATIONS OF SOUIAL AND BcoNGOMIC DIs-
ADVANTAGE

APPENDIX F TO PART 26-—UNIFORM OBRTTF-
CATION AFPPLICATION F'ORM
AUTHORITY: 28 T.S.0. 324;-42 U.S.Q, 20004, et
seg.; 48 U.B.O 1616, 47107, 47118, 47128; .Bec.
1101(b), Pub. L., 106-178, 112 Btat, 107, 118,

SOvRoD: 8¢ FR 8126, Feb. 2, 1988, unless oth-
erwise notad, .

Subpart A—General

§26.1 What are the objectives of this
part?

"This part seeks to achieve several ob-
jectives: ' .

(&) To ensure nondiscrimination in
the award and sdministration of DOT-
assisted contracts in the Department's
highway, transit, and airport financial
asEistance Programs;

(b) To create a level playing field on
which DBHs can oompste fairly for
DOT-assisted contracts;

(c) To ensure that the Department’s
DBE progrem is marrowly tailored in
accordance with applicahle law;

() To -ensure that only firms that
fully meet this part’s eligibility stand-
ards are permibted to parbticipate as
DBEs,;

(e) To help remove barriers to the
participetion of DBEs in DOT-assisted
contracts;

(f) To assist the development of firms
that can compete successfully in the
marketplace outside the DBE program;
and

(g) To provide appropriste flexibility
to recipients of Pederal financial as-
sistence in establishing and providing
opporbunities for DBEs.

§26.8 To-whom does this part apply?

(a) If you are a recipient of any of the
following types of funds, this part ap-
plies to yow:

(1) Federal-aid highwey funds author-
ized nnder Titles 1 (other than Part B)
and V of the Intermodal Surface Trans-
portation Hfficiency .Act of 1801
(ISTREA), Pub. L. 102~240, 105 Stat, 1814,
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or Titles I, IIT, and V of the Transpor-
tation Bquity Act for the 21st Century
(TRA-21), Pub. L. 106178, 112 Stat. 107.

(2) Federal transit funds aunthorized
by Titles I, I, V and VI of ISTRA,
Puh. L. 102240 or by Federal transit
laws in Title 49, U.B. Oode, or Titles 1,
I, end V of the TEA-21, Pub. L. 05—
178.

(3) Adirport funds guthorized by 48
T.8.C, 47101, et seq.

(b) [Reserved]

(c) If you are letting & contract, and
that oontract is to be performed en-
tirely outside the United States, its
territories and -possessions, Puerto
Rioco, Guam, or the Northern Marianas
Islands, this part does not apply to the
contract.

(d) If you are letting a contract in
which DOT financial assistance does
not participate, this part does nob
apply o the contract.

§28.5 What do the terms used in -this
part mean?

Affiliction has the same meaning the
term has in the Small Business Admin-
istration (SBA) reguletions, 13 OFR
part 121.

(1) Except as otherwise provided in 13
CFR part 121, conocerns are affilistes of
sach other when, either directly or in-
directly:

(i) Ome concern combrols or has the
power to control the other; or .

(i) A third perty or parties cantirols
or has the power o control both; or

(i) An identity of interest between
or among parties exists such that al-
filiation may be found.

(2) In determining whether affiliation
exists, it is neocessary o consider all
appropriate iactors, jncluding common
ownership, common Tanagement, and
contractusl relationships. Affiliates
must be considered together in deter-
mining whether s conocern meebts small
business size criteris and the statutory
cap on the participation of firms in the
DBE program. ’

Alasla Native eans & clbizen of the
Tnited States who is & person of ome-
fonrth degree or more Alaskan Indian

(including Tsimehian Indisns not en-
rolled in the Metlaktle Indian Commu-
nity), Bekimo, or Aleut blood, or &
combination of those bloodlines, The
terrn includes, in the absence of prool

§26.5

of & minimurn blood quantum, any cit-
izen whom & Native village or MNative
group regards &5 an Alagks Native if
their father or mother &is regarded as
an Alaska Native. :

Alaska Native -Corporation (ANG)
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation orgenized under
the laws of the Btate of Alaska in ao-
cordance with the Alsska Native
Claims Bettlement Act, as amended (43
U.8.C. 1801, et seq.).

Compliance means that a recipient
hes correctly implemented the require-
ments of this part.

Contract means & legally binding re-
1ationship obligating a seller to furnish
supplies or services (including, but not
Jimited te, construotion and proles-
sional services) and the buyer to pay
for them. For purposes of this -part, &
lease is oonsidered to be a contract.

Contractor mesns one who partici-
pates, through & contract or sub-
contract (at any tier), in .& DOT-&s-
sisted highwey, transit, or airport pro-
gram.

Department or DOT means the U.S,
Department of Transportation, Aincing-
ing the Office of the Becretary, ‘the
Tederal Highweay Administration
(FEWA), the Federal Transit Agdrinis-
+tration (FTA), and the Federal Avia-
+ion Administration (FAA).

Disadvantaged business enterprise or
DBE means & for-profit small business
concern— .

(1) That is at least bl percent owned
by one or more individuals who &re
both socially and economuically dis-
adventaged or, in the case of & corpore~
tion, in which &1 percent of the stiock is
owned by one or more such individuels;
and ’

(%) Whose mensgement and deily
business operations are controlled by

one or more of the socially and eco-
nomically disadvanteged individuals
who own it.

DOT-assisted contract MeANE ANy CO-
tract between & recipient axnd & oom-
4ractor (at any tier) funded in whole or
in part with DOT finencial assistance,
including letters of credit or loan gnar-
antees, except & contract solely for the
purchase of land.
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DOT/SBA Memorandum of Under-
standing or MOU, refers to the agree-
ment signed on Novernber .28, 1998, be-
tween the Department of Transpor-
tation (POT) and the Small Business
Administration (8BA) streamlining
certification procedurss for participa-
tion in SBA’s 8(a) Business Develop-
ment (B(a) BD) and Small Disadvan-
taged Business (SDB) programs, and
DOT's Disadvantaged Business Enter-

- prise (DBH) program for smell and dis-

advantaged businesses.

Good jaith efforts means efforts to
achieve & DBE goal or other regquire-
ment of this part wiich, by their scope,
intensity, and appropriatenses to ‘the
objective, can reasonably be expected
&0 fulfil) the program requirement,

Tmmediate jomily member means fa-
ther, mother, husband, wife, son,
daughter, hrother, sister, grandmother,
grandfather, grandson, grenddaughter,
mother-in-law, or father-in-law.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recogmized as eligi-
ble for the special programs and serv-
jees provided by the United States to
Indians because of their status as Indi-
gns, or is recognized as such by the
State in which the tribe, band, nation,
group, or community resides. See defi-
nition of “tribally-owned concern” in
this section.

Joint venture means an association of
a DEE firm and one or more other
firms to carry out s single, for-profit
‘business enterprise, for which the par-
+ies combine their property, capital, e~
forte, skills and knowledge, and in
~which the DBE is responsible for 2 dis-
tinot, olearly defined portion of the
work of the contract and whose Ehare
in the capitel contribution, control,
management, Tisks, snd profits of the
joint venture are commensurate with
its ownerehip interest.

Native Howailan means any indi-
vidnal whore ancestors were nabives,
prior to 1778, of the ares which now
.comprises the State of Hewadl.

Native Hawaiian Organizaiion means
.any community service organizetion
serving Native Hawaiians in the State
of Hawaii. whick is a not-for-profit or-
ganization chartered by the State of
Hawsii, is controlled by Native Hawai-

.49 CFR Subtitie A (10-1-07 Edifion)

ians, and whose business activities will
princip&lly bhenefit such Native Hawai-
iamns.

Noncompliance meens that a recipient
has not correctly implemented the rs-
guirements of this part.

Operating Administration or O.A means
any of the following parts of DOT: the
TFederal Avigtion Administration
(FAA), Federal Highway Administra-
tion (FEWA), and Federal Transit Ad-
minigtration (FTA). The ‘“Adminie-
trator” of an operating administration

‘includes lis or her designees.

Personal met worth means the neb
value of the assets of an individual re-
meiming after total liabilities are de-
dueted, .An individual’s persomal nsb
worth does not include: The individ-
nal's ownership interest in an .appl-
‘cant or participating DEB firm; or the
individusl’s squity in his or her pri-
mary place of residence. .An individ-
uel's personael net worth.includes only
his or her own share of assebs held
jointly or as community property with
the individual's spouss. )

Primary industry classification means
the North American Industrial Classi-
fication System (NAIOS) desigmation
which best describes the primary busi-
ness of & firr, The NAIOS is described
in the North American Industry Classi-
fication Maornual—United States, 1897
which is avasilable from the National
Technical Information Service, 5285
Port Roysl Road, Springfield, VA,
27161; by calling 1 (800) 553-6847; or via
the Inbermet &t Attp/www.niis.gov/
product/naics.him./

Primary -recipient means .B recipient
which receives DOT financial aseist-
anoe and passes gome or all of it on to
anpther recipient,

Principal place of business Ineans the
business location where the individuals
who manage the firm's day-to-day op-
erations spend most working bhours and
where $Op mansgement’s business
records are kept I the offices from
which menagement -is directed and
where business records are kept are in
differsnt locations, the recipient will
determine the principal place of busi-
ness for DBE program purposes.

Progrom Imeans any undertalking on &
recipient’s part to use DOT financial
assistence, authorized by the laws to
which this part applies.
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Raoce-conscious measure or program is
one that is focused gpecifically on as-
sigting only DBES, including women-
owned DBES.

Race-neutrgl measure Or DProgrami is
one that is, or can be, nsed bo assist all
small businesses. For the purposes .of
this part, roce-neutral includes gender-
neutrality.

Recipient is any entity, public or pri-
vate, to which ‘DOT financial agsist-
anoe is extended, whether directly or
through another recipient, through the
programs of the FaA, FEWA, or FTA,
or who has applied for guch assistance.

Secretory means the Secretary of
Transportation or nig/mer designes.

Set-gside. means & contracting praoc-
tice restricting eligibility for the com-
petitive award of & contract solely to
DRE firms., ’

Small Business Adminisiration or SBA
rnesns the United Btates Small Busi-
ness Administration.

SBA certified firm refers to firms thab
neve & current, valid oertification from
or recogmized by the SRA under the
8(s) BD or EDB prograims.

Small business concern means, with re-
spect to firms seeking to participate as
DBEs in DOT-assisted contracts, &
smell business concern as defined pur-
susnt to section 3 of the Small Busi-
ness Act and Bmell Business Adminis-
tration regulations jmplementing it (13
COFR part 121) that glso does not exceed
the cap Oom average anmnusl ETOSS Ie-
ceipts specified in §26.65(D).

Socially and economically disadvan-
taged individual mesns BNy individual |
who is s citizen (or lawinlly admitted
permanent resident) of the Tnited
States and Who 18—

(1) Any individual who & recipient
finds to be & socially and sconomiocally
gisadvantaged individuel on & case-by-
case hasis.

(2) Any individual in the following
groups, members of -which are
rebuttably presumed to be socially and
soonomically disadvantaged:

) "Black Americans,” which in-
cludes Persons having origins in any of
tphe Black racial groups of Africa,;

(il) “‘Hispanic Ameriosns,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominicen, Oentral or
South Amerioan, or other Spanish or

§26.7

Portugness oulture or originm, regard-
less of Tace;

(iil) “Native Americans,” which in-
cludes persons who are American Indi-
ans, Bskimos, Alsuts, or Native Hawal-
ians; .

i) «agign-Pacific .Amerioans,”
which includes persons whose origins
are from Japan, China, Taiwan, Kares,
Burma (Mysopmear), Vietnem, Liaos,
Cambodia (Kampnches), Thailand, Mea~
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the ‘U.8, Trust
‘Territories .of the Paocific Islands (Re-
public of Palaw), the Oommonwealth of

the Northern Marianas Islands, Macao,

Fiji, Tonga, “Kirbati, Juvaln, Nauru,
Federated BStates of Micronesis, Or
Bong Kong;

(v) “Bubcontinent Asian Americans,”
whick includes persons whose origins
are from India, Palkistan, ‘Bangladesh,

Bhutan, the Maldives Islands, Nepal or |

Sri Lanke, .

. (vi) Women,;’ '
(vii) Any additional groups ‘whose

members are designated as socially and

“‘economically disadvantaged by +the

SBA, ab such time as the SBA. designa-
‘tion becomes effsctive.
Tribally-owned concern TNeans any

_concern at least 51 percent owned by an

Tudian tribe as defined in this sechion.

You refers to a recipient, unless &
statement in the text of this pert or
the conbezt reguires otherwise (il.e.,
*You must do XYZ’ means that recipi-
ents must do XYZ).

[64 FR 5126, Feb. 2, 1998, a8 amended at 64 FR
24570, Juxe 28, 1999; 68 FR 36563, June 18, 2008]

§26.7 “What discriminatory actions are
forbidden?

(a) You must never exclude any per-
pon from participation in, deny any
person the henefits of, or otherwise dis-
criminete against anyone in oonneoc-
tion with the sward and performence of
any ocomtrect coversd Y this part on

the basis of Tace, oolor, 86X, 0T national

origin. .

() In administering Your “DBE pro-
grexm, you rmust not, directly or
through conftractual or other arrange-
ments, nse criteria oI methods of ad-
ministration that have the effeot of de-
feating or substantially jmpairing ao-
complishment of the objectives of the
program with respect to individuels of
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s particular race, color, B8X, Or na-
tionel origin.

§26.5 Bow does the Department issue
guidance and interpretations under
this part?

{a) Only guidance and interpretations
(including interpretations set forth in
certification appeal decisions) con-
sigtent with this part 26 and issued
after March 4, 1889 express the official
positions and Views of the Department
of Trapsportation or any of its oper-
ating administrations.

() The Secrefary of Transportation,
Office of the Secretary of Transpor-
tation, FEWA, FTA, and FTAA may
jsgue written interpretations of or
written guidanoce conoerning this part.
Written interpretations and guidance
are valid, and express the official posi-
tions and views of the "Department of

Traasportation or any of its operating *

adrninistrations, only i they are issued
over the signature of the Becretary of
Transportation or if they oontain the
following statement:

The General Counsel of ‘the Department of
Transporsation has reviewed this focument
and approved it as caonsistent with the lan-
gnege and jntent of 40 OFR part 26,

72 FR 16617, ADr. 2, 2007)

§2611 What records de recipients
keep and report?

(a) [Reserved]

(b) You musb continue to provide
date sbout your DBE program to the
Department as directed by DOT oper-
sting administrations.

() You must creste and maintain a
bidders list.

(1) The purpose of +his list is to pro-
vide you as acourabe date & possible
gbout the universe of DRE and .mon-
DBE oontractors snd subcontractors
who seek to work on-your PFederally-as-
sisted contracts lor use in helping you
set your overall goals,

(2) You must obtain. the following in-
formation aboub “DBRE and non-DBE
coptractors and subcontractors who
gesk to work on your Federally-as-
sisted contracts:

(1) Firm name;

(i) Firm address;

(iil) Firm’s status as g DBE or non-
DEBE;

(iv) Age of the firm; and

49 CFR Subtitie A (10-1-07 Edition)

(v) The gnnnal gross reoeipts of the
firm. You mey obtain this information
by esking- each firm to indicate into
what gross reosipts brackst they fHt
(e.g., less than $500,000; $500,000-51 mil-
lion; $1-2 million; -5 million; etc.)
rather than requesting an exact figure
from the firm.

(3) You mey acquire the information
for your hidders 1igt in 8 variety of
ways. For example, you can coliect the
date from all bidders, before or after
the bid due date. You can conduct &
survey that will result in statistically
sound estimete of the universe of DBE
and non-DEE contractors and sub-
contractors who seek 1o work om your
Federally-assigted contracts. You may
combine different date collection ap-
proaches (e.d., collect name and address
informetion from all bidders, while
conduocting & Burvey with respect to
age and gross receipts information).

{64 FR 5126, Feb. 2, 1988, 8 amended &t 86 FR
68951, Nov, 15, 2000]

§26.18 What assurances must recipi-
ents and .contractors make?

(a) Each financial assistenoe agree-

ment you sign with a DOT operating

administration (or & primary recipient)

must incinde the following aBSTTAnoe:

"Phe recipient shall-nob disoriminate on the
basis of race, color, national origin, or sex-in
the mward and performance -of any DOT-as-
sisted oontract or in the administration of
jts DBE program ar the requirements of 48
OFR part 26, The recipient shall tiee all nec-
sssary snd reasonable steps under 48 OFR
part 26 to ensure pondiscrimination in the
award and administration of DOT-assisted
contrects. The recipient's DRE program, &5
required hy 40 CFR -part 26 end a8 approved
by DOT, is incorporated by Tefersnce in this
agreement, JImplementebion of this program
is & legnl obligation and fajlure to oerry out
its terms mhall be “treted o8 & ~violation of
this agreement, Upon -potification to the re-
cipient of its feflure %O carry out its ap-
groved. program, the Department may im-
poBe BENCHIONG BS provided for under part .26
snd mey, in appropriate 0Bses, refer the mat-
texr for enforcement nnder 18 U.8,C. 1001 snd/
or the Program Fraud oivil Remedies Aot of
1986 (31 U.B.C, 3801 et seg.).

(b) Bach comntract you glgn with a
contractor (and each suboontract the
prime contractor signs .with = subcon-
tractor) must inclnde the following as-
BUTANCE! '
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The contractor, sub recipient or suboon-
tractor shall not disoriminate on the basis of
race, color, national origin, or sex in the per-
formance of this conteeot. The contractor
shell carry out applicable requirements of 48
OFR part.26 in the award end administration
of DOT-eseisted contracts. Failure by the
contractor o carry out these reguirements
is s matierial breach of this contract, which
may result in the termination of this con-
tract or such other remedy as the recipient
desms sppropriate.

§26.16 How can recipients apply for
exemptions or waivers?

(a) You ocan apply for an exemption
from .any provision of this part. To
apply, you must request the exemption
in writing from the Offioe of the Seo-
retary of Transportation, FEWA, FTA,
or FAA, The Becretary will grant the
request only if it doonments special or
exoeptional circumstances, not likely
to be generally appliceble, and not con-
templated in connschion with the rule-
maXing that established this part, that
make your complianoe with a specifio
provision of this part impractical. You
must agree o teke any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted, The Secretary
-will issue & ‘writbten response to all 8x-
emption requests.

(b) You can =pply for & waiver of any
provision of Subpart B or O of this part
including, but not limited to, any pro-
visions regarding administrative re-
guirements, overall goals, contract
goals or good falth efforts. Program
waivers are for the purpose of author-
izing you to operate a DEE program
that achisves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive & pro-
gram waiver, you must Iollow these
proocedures:

(1) You must epply through the con-
cerned operating administration. The
application must include & specific pro-
grain proposal and address how you
-will meet the criterie of paragraph
(b)(2) of this section, Before subrmitting
your application, you must have had
public participation in developing your
propossl, including consultation with
the DBRE community and b least one
public hearing. Your application must

inolude s summary of the public par~

§26.16

‘ticipation prooess and the informabion
gatherad through it.

(%) Your application must show
that—

(1) There is a reasonable besis to con-
clnde that you could achisve g level of
DBE participation oonsistent with the
objectives of this part using different
or innovative means other tham those
that are provided in subpart B or C of
this part;

(ii) Conditioms in your jurisdiotion
are appropriate for implementing the
proposal;

(iii) Your proposal would prevent dis-
orimination against any individual or
gronp in acoess to contracting opportu-
nities or other beneflts of the program;
and

(iv) Your proposal is consistent with
spplicable law and program reguire-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Becretary hes the authority
to approve your application, If the Sso-
retary grants your application, you
may afminister your DEE program &S
provided im your proposal, subject to
the following conditions: )

(1) DBE eligibility is determined as
provided in subparts D and B of this
part, and DBE participation is counted
as provided-in §26.49;

(iD) Your level of DBE perticipation
continues to be consistent with the ob-
jectives of this part; ’

(iil) There is & reasonable limitation
on the durstion of your modified pro-
gram; and )

(iv) .Any other conditions the Beoc~
retary makes on the grant of the waiv-
er,
(4) The Seoretary mey end & program
waiver at any time and require you to
comply with this part’s provisions, The
Secretary mey also extend the waiver,
i he or she deterrnines that all require-
ments of paragraphs (9)2) and (3) of
this seotion continune to be :raet. Any
such extension shall be for 1o lonmger
than period originally set {or the dura-
tion of the program.
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Subparf B—Administrafive  Re-
quirements for DBE Programs
for Federally-Assisted Con-
fracting

$26.21 Who must have =a DBE pro-
gram?

(a) If you are in one of these cab-
egories and leb DOT-sssisted contracts,
youmust have & ‘DBE prograrm meebing
the requirements of this part:

(1) Al FHEWA recipients receiving
funds anthorized by & statute ‘o which
this part applies;

(%) FTA recipients receiving plan-
ning, oapital and/or operating assist-
ance who will award prime contracts
(excluding transit velicle PUrchases)
sxoseding $260,000 in FT4 funds in &
Federal fisoal year;

(3) FAA recipients receiving grants
for airport planming or ‘development
who will awerd prime oontracts axossd-

ing $250,000 in FAA funds in & ‘Pederal
figocal year,

M)(1) You must submit a DBE mro-
gram conforming to this part hy Au-
gust 31, 1999 fo the concerned operating
administration (OA). Once the OA has
approved -your progra, the approval
counts for all of your DOT-assisted pro-
grams -(except that gosls are reviewed
by the particnlar operating administra-
tion that provides funding for your
DQT-assisted confracts).

(2) Yon do not have to submit regular
updates of your DBE programs, &8 long
a5 you remein in compliamnoe. However,
you must submib significant changes in
the program for approval.

(c) You are mnot eligible $o ‘recsive
DOT fipancial assistance unless DoT
has spproved your DBE program and
you are in compliance with it and this
pert. You must continue to carry oub
your program until all funds from DOT
financial assistanoe heve been ex-
pended.

64 PR 6126, Peb, 2, 1088, 88 pmendsd at 84 TR
34570, June 28, 1988; 65 F'R 68951, Nov. 16, 2000]

§26.28 What is the reguirement for a
policy statement?

You must issue s signed and dated
-policy Btatement that SXpresses your
commitment to your DBE program,
states its objectives, and ontlines re-
sponsibilities for its implementation.

49 CFR Sublifie A (10-1-07 Edltion)

vou must circulate the statemsent
thronghout your organization and to
the DBE and non-DBE business com-
munities that perform work on your
DOT-assisted contracts,

£26.25 What is the reqguirement for a
ligison officer?

Yon must have & DBE liaison officer,
who shell have direct, independent aoc-
cess to your Chief Hxecutive Officer
conoerning DBE program matters. The
limison officer shall be responsible for
implementing &1l aspects of your DBE
program. You must also have adeguete
gtaff to administer the program in
compliance with this part,

§26.27 What efforts wust recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
#ull extent of services offered by finan-
cial institutions owned and controlled
by socially and sconornically disadvan-
taged individuals in your community
and make ressonable efforts to mse
these institutions, You must also en-
courage prime contractors +o0 use such
institutions.

§26.20 What prompt payment mecha-

nisms must recipients have?

(8) You must establish, as part of
your DBE program, & contrach clause
%o Teguire prime contractors to pay
subcontractors for satisfactory Dper-
formance of their contracts mo laber
than 30 days from receipt of each pay-
ment you make to ihe prime oon~
tractor.

(b) You roust ensure promph and full
payment of retainage from the prime
contractor to the subcontraotor within
30 dmys after the subcontractor's work
i5 Emtisfactorily completed. You must
use ope of the following methods o
comply with this requirement:

(1) You may decline to nold retainage '
from prime contrectors and pronibit
prime  contractors from  holding
reteinage from subocontractors.

(2) You may decline to hnold retainage
from prime contractors and require &
contract clause obligating prime con-
tractors to make prompt and full pay-
ment of any retainage kept by prime
oontractor to the suboontractor within
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30 days after the subcontractor's work
ig satisfactorily completed.

(3) You may hold retainage from
prime contractors and provide for
prompb and regular jpncremental 20:
ceptances of portions of the prime con-
tract, pay retainage 4o prime contrac-
tors based on these acceptances, and
require & contract clause obligating
the prime contractor to DPay all

. retainage owed 10 the subcontractar

for satisfactory completion of the 80-
oepted work within 30 dnys after your
payment to the prime contractor.

(c) For purposes of this section, &
subcontraoctor's work is satisfactorily
completed when all the tasks called for
in the subcontract lave been acOODM~
plished and documented &5 required by
the recipient. When & recipient has
made an incremental acoeptance of &
portion of 8 “prime contracs, the work
of & suboontractor covered by that ao-
ceptance 18 deemed to be satisfactorily
completed.

(d) Your DEE program must provide
pppropriate means to enforce the re-
guirsments of this section, These
-mesns mey include appropriate Den-
alties for failure to comply, the terms
and conditions of which you set. Your
program ey also provide that any
delay OF pos’oponement of payment
among the parties may take place only
for good causs, with your prior written
approval. :

(e) You may 2lsC establish, as part of
vour DBE program, any of the fol-
jowing additional mechanisms to en-
sure prompt payment:

@ & contract clause thatb requires
prime contrectors to include in their
gsubcontracts language providiog thet
prime contractors and subcontractors
will use appropriste alternative dis-
pute resolubion mechanisms t0 resolve
poyment disputes. You may specify the
pature of such 0.echanisms.

2) A ocontract clause providing that
the prime contractor will not be reim-
pursed for work performed by b~
contractors unless and until the prime
contractor ensures thet the Bub-
contractors are promptly paid for the
work they heve performed.

(3) Other mechanisms, sonsistent
with this part and spplicable state and
locel law, Go ensure that DBRs and

§256.35

other contractors are fully and prompt-
1y peid.

168 F'R. 85663, June 18,°2008]

§96.31 What reguirements pertain to
the DBE directory?

You must maintain and make avail-
able to interested persons & directory
jdentifying all firms gligible to partici-
pate ab DRBEs in your Drogral. In the
listing for each firm, you must include
its address, phome number, and the
types of work the firm has been cer-
tified fo periorm &g & DBE. You must
revise your directory at least anzually
and make updated information avail-
able to contractors and the public on
request.

§926.38 What steps -must a recipieni
take to address overconcentration
of DBEs in cextain types of work?

(&) I you determine that DBE firms
.are BO overconcentrated in & certain
type of work .as to undoly burden the
opportunity of non-DBE firms ‘to par-
ticipate in this type of work, you must
devise appropriate measures to address
+this overconcentration.

(b) These measures may include the
-use of incentives, +echuical assistance,

“pusiness development "DrogrAIS, men-

-or-protégé prograIms, and other appro-
priate Tneasures desigped Lo sasist
‘DBRs in performing work outside of
the specific field in which you have de-
termined thet snon-DBEs are unduly
‘purdened. You may .also consider vary-
ing your use of contract goals, o the
extent consistent with §26.51, to unsure
thet non-DBEs are not uniairly pre-
vented from competing  Ior sub-
contracts.

(¢) You must obtain the approval of
+he conoerned DOT operating adminis-
tration for your determination of over-
concentration and the meaBurss yon
devise o address it. Once approved, the
measures HECOMES pary of your DBER
Program. .

§26.35 What role do busipess develop-
ment and mentor- rotégé programs
have in the DBE program]

(a) You may or, if an operating ad-
mipistration directs you o, you mush
establish a DBE ‘business development
Program (BDP) to assish firros in gain-
ing the ability to compste sncoessfully
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in the marketplace outside the DBBE
program. You mey reguire a DBE -frm,
as 8 condition of peceiving .agsistance
through the BDF, +o agree 1o termai-
nabe iis pa;rtlcipa.tion in the DBE pro-
gram after & cerbain time has pagsad oT
certain objectives have besn reached.
See Appendix C of this part for guid-
ance on administering BDP programs.

(b) As parb of s BDP or separabely,
you may establish & ‘mentor-protégé”
program, in which amother DBE or non-
DBE firm is the principal source of
business development asEistance to &
‘DBE firm.

(1) Only firms you nave certified as
DBEs before they are proposed for par-
ticipation in s mentor-protégé program
are eligible to participate in -the men-
tor-protégé program.

(2) During the course of the mentor-
protégé relationship, you must:

1) Not award DBE credit to s non-

- DRE mentor frm for using its own

protégé firm for more than one . half of
its goal on any contract let by the Te-
cipient; and

(ii) Not award DRE credib to & non-

DRE mentor frm for using its own
protégé firm for more than every other
contract performed by the protégé
firm.,
(3) For purposes of making deter-
minabions of business size pmder this
part, you 1onust not treat protégé firms
as affiliates of mentor firms, when both
firms are participating gnder an ap-
proved mentor-protégé Drogram. See
Appendix D of this part for guidanos
conoerning the operation of mentor-
proftégé programs.

(¢) Your BDFs and mentor-protégeé
PrOgrams rust be approved by the con-
cerned opersting administration before
-you 4mplement them. Omnpe approved,
they beocomse part of -your DBE pro-
gram.

$26.37 What are 2 recipient's respox-

2 ibilities for ‘monitoring the ‘per-

formance of other program partici
pants?

() You must jmplement appropriate
-mechanisms to ensure compliance with
the part's requirsments by all program
participants (8.8, applying legal and
confract remedies availaple nnder TFed-
eral, state and 10ca]l law). Tou must et
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forth these mechanisms in your DBEE
“prograIL.

(») Your DBE program must also in-
clude a monitoring and enforcement
mechanism to ensure that work com-
ynitted to DBEs 8% oantract award is
actnally performed by DBEs.

(¢) This mechenism mnst provide for
o romuming tally of actnal DBE atbain-
ments (e.g., payments achbually made to
DER firms), including a mSans of oomn-
paring these attainments to commit-
ments. In your reports of DBE partici-
pation to the Department, you must
display both commitments and abtain-
ments.

{64 F'R 5126, Feb.2, 1008, as amended b 86 FR
#8051, Nov. 18, 2000; 68 TR 86664, June 16, 2008}

‘subpart C—G&odls, Good Faith
Efforts, and Counting

§26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram?

(2) The statubes guthorizing this pro-
gram -provide-that, axcept to the extent
the BSecretary determines otherwise,
not less than 10 percent of the author-
ized funds are to be expended with
DERs.

(b) This 10 percent goal is an aspira-
tionel goal ab the national 1evel, which
the Deparbment uses as & tool in evaln-
abing and monitoring DBEs' opportuni-
ties to participate {n DOT-assisted con-~
tracts.

(c) The netiopal 10 percent goal does
not authorize or reguire recipients to
set overall or contrach goals at the 10
percent level, Or any other particular
jevel, or to take 8Oy special adminie-
yrative steps 1f their goals are above or
pelow 10 percent.

§26.43 ' Can recipients nse pet-asides or
guotas as part of this program?

(a) You are nob parmit‘bad to use
guotas for DBEEs on DOT-zesisted con-
tracts subject to this part.

(b) You mey not set-asife sontracts
for DBEs on DOT-assisted contrachs
subject to this part, exoept that, in
Jimited and extreme ciroumstances,
you may uUse sei~asides when Do other
method could be Teasonably expected
to redress egregions jpstances of dis-
erimination.
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§26.45 How do recipients set overall
goals?

(a)(1) Exoept as provided in para-
graph (a)(2) of this section, you must
set an overall goal for DBE participa-
tion in your DOT-assisted contracts.

(2) If you are & FI4 or TFAA recipient
who reasonshbly anticipates awarding
(excluding tramsit vehicle purchases)
2950,000 ar less in FTA or PAA funds in
prime ocontracts in & Federal fiscal
year, you are not required to develop
overall goals for FTA or FAA respeo-
tively for that fiscal year. However, if
you have an existing DBE program, it
must remain in effect and you must
seek to fulfill the objectives outlined
in §26.1.

(b) Your overall goal must be based
on demonstrable evidenoe of the avail-
ability of ready, willing and able DBEs
relative to all businesses ready, willing
and able to participate on your DOT-
assisted contracts (hereafter, the “rel-
ative availabllity of DBEs'). The goal
must reflect your dstermination of the
1evel of DRE participation you would
expect absent the -effects of discrimina-
tion, You cannot simply rely on either
the 10 percent national goal, your ‘pre-
vious overall gosl or past DBE ‘partici-
pation rates in your Program without
Teference to the relative availability of
DREEs in your market.

(c) Step 1. You must begin your goal
setting process by determining & hase
figure for the relative pvailability of
‘DEBs. The following are examples of
approaches that you may take toward
determining & base figure. These ezam-
ples ars provided as & starting point for
-your goal setting prooess. Any percent-
age figure derived from one of these eX-
amples showld be considered a basis
from which you begin when pxeanining
all evidence available in your jurisdic-
tion. Thess examples are not intended
as an exhaunstive list, Other methods or
combinations of methods to determine
s base figure mey be used, subjsct to
gpproval by the conoerned operating

administration.

(1) Use DBE.Directories and Census Bu-
rear Data, Determine the number of
ready, willing and shle DBES in your
market from -your DBE directory.
Using the Cemsus Bureau's County
Business Pattern (CBP) date base, de-
termine the number of all ready, will-

§26.45

ing and able businesses availeble in
your market that perform work in the
same NATOS oodes. (Information aboub
the CBP data base may be obtainmed
from the Census Bureau at their web
site, www.census.goviepcd/chp/view/
chpview.himl.) Divide the number of
DBEs by the number of all businesses
to derive & base figure for the relative
availahility of DBES in your market.

(2) Use a bidders list. Determine the

.pumber of DBEs that have Dbid or

quoted on your DOT-assisted prime
contracts ar suboontracts in the pre-
vious year. Determine the nurmber of
2]l businesses that have bid or quoted
on prime or subcontracts in the same
time period. Divide the number of DBE
pidders and guoters by the number for
all businesses to derive a base figure
for the relative availability of DBEs in
your market.

(®) Use data from a dispority study. Use
s percentage figure derived from date
in 8 valid, applicable disparity study.

(4) Use the goal of another DOT recipi-
ent. ¢ another DOT recipient in the
seme, .Or substantially similar, market
hos set an overall goal in compliance
with this rule, you may use that goal
as o base fignre for your goal.

(5) Alternative methods. You may use
other methods to determine a base fig-

-ure for your overail goal. Any method-

ology you choose mush be based on de-
monstrable evidence of local market
condibions =nd be designed GO ulti~
mately atbtain s goel that is rationally
related to the relative availability of
DBEs in your market.

() Step 2. Onoe you have calculated a
base figure, you musbt egamine all of
the svidence available in your jurisdic-
tion to determine whab sdjustment, if
any, is needed to the base figurs in
order to arrive at yowr overall goal.

(1) There are many types of evidenoce
fhat must be considersd when adjust-
ing the base figure, These jnoclude:

(1) The current capacity of DBEs to
perform work in your "DOT-assisted
contracting program, &8 measursd by
the volume of work DBEs have per-
formed in recent years;

(i) Evidence from disparity studies
condunoted anywhere within your juris-
diction, to the extent it is not already
accounbed for in your base figure; and
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(1ii) If your base figure is the goal of
another recipient, you must adjnst it
for differences in your 1ocal markeb
.and your contracting program.

(%) If available, you must consider
evidenoe from related fields that affect
the opportunities for DBEs to form,
grow and compete, These include, but
are not Hmited to:

(i) Statistical dispartties in the abil-
ity of DBEs to get the financing, bond-
ing and insurance reguired to partici-
‘pate in your Prograni

(i1) Date oz employment, self-em-
-ployment, education, -training and
union apprenticeship programs, to the
extant you oan relate it to the opportu-
pities for DBBs to perform in your pro-
gram.

(8) If you attempt to make an adjust-
ment to your base figure to aocount for
the oontinuing effects of past discrimi-
nation (often oslled the “hut for” fao-
~ tor) or the effects of an ongoing DRE

" program, the adjustment must be based
on demonstrable evidence thet is logi-
" gally and directly related to the effect
for which the adjustment is sought.

() Once you have determined & per-
centage figure in aocordance with para~
graphs (c) and (&) of this section, you
ghould express your overall goal as fol-
lows:

(1) I yon are ad FHEW.A, Tecipient, as
a percentage of a1l Pederal-aid highway
funds you will expend in FHWA-as-
sisted contracts in the forthooming fis-
cal year;

(2) If you are an TA or FAA recipi-
ent, a5 & percentage of &l PTA or FAA
fonds (exclusive of FTA funds to be
uped for the purchase of transit vehi-
cles) that you will expend in FLA or
TAA-pssisted contracts in the forth-

coming fiscal year. In sappropriate
cases, the TTA or FAA Administrator
mey permit you to express your overall
goal aB a percentage of funds for a par-
tioular granbt or project or group of
grants and/or ‘projects,

() I you sstb overall goals on & fis-
ozl year basis, you must submit them
to the applicable DOT operating ad-

ministration for review on August 1ol -

each yeamr, unless the Administrator of
+he oconcerned operating administra-
+4ion establishes & different submission
dabe.
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(2) I you are an FTA or FAA recipi-
ent and set your overall goal on &
praject or grand basis, you must sub-
mit the goal for review at a time deter-
mined by the FTA or FAA Adminis-
trator.

(3) Zon mush include with your over-
all goal submission & description of the
msthodology you nsed to establish the
gosl, including your base figure and
the evidence with which it was oal-
culamted, and the adjustments you made
to the bese figurs and the evidenoe re-
‘lied on for the adjustments, You should
also include & BUINMATY listing of the
relevant available svidence in your ju-
risdiction and, where applicable, an ex-
planation of why you did not use thatb
ovidence to adjust your baae figure.
You ‘must also inclnde your -projection
of the portions of the overall goal you
pxpect to meet through race-neutral
gnf race-comnscious measures, Tespec-

“tively (see §26.5L(c).

(4) You ars nob required to obtain
prior operating administration conour- -
rence with the your oversll goal., How-
ever, if ‘the operating administration’s
review suggests that your overall goal
hes not been correctly caloulated, or
+net your method for calculating goals
ig inedequate, the operating adminis-
tration may, after consmiting with you,
adjust your overall goal or require that
you do so..The adjusted overall gosal.is
binding on you.

(6) If you need additionsl time to cal-
lect daete or talke other steps to develop
an approach b0 sebting overall goals,
you Imay request the approval of the
conoerned operating administration for
pn interim gosl and/or gonal-setting
mechanism. Such & mechanism must:

1) Reflect the relative availability of
TEBEEs in-your local mexkeb to the max-
jmum extent feasible given the date
available to you; and .

(i1) Avoid imposing undue burdens on
non-DEES. .

(g) In establishing an overall goal,
you maust provide for public participa~
tion. This public participation musb in-
-clude:

(1) Consultation with minority, wom-
en’s and genersal. conftractor EBTOURS,
community organizations, and other
officials or _orga.niza.‘bions which could
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be expeoted to have information con-
cerning the availability of disadvan-
taged and non-disedvantaged busi-
nesses, the effscts of disorimination on
ppportunities for DBESs, and your ef-
forts to establish a level playing field
{or the participation of DBHS.

(2) A published nofice gnnouncing
your proposed overall gogl, informing
the public that the proposed poal and
its Tationale are available for inspec-
tion during mormal business hours &b
your principal office for 30 days fol-
lowing the date of the notice, and in-
forming the public that you and the
Department will aooept comments on
the goals for 45 days from the date of
the notice. The notioce must include ag-

dresses to which comments TAY be

gent, and you must publish it in gen-
eral circulation medie and available
minority-focused media and trade asso-
cigtion publications.

(h) Your overall goals must provide

for participation by al)l certifisd DEEs

and must not be subdivided into group-
specific goals.

[64 FR 5126, Feb. 2, 1898, as amended &b 84 TR
34570, June 28, 1999; 65 ¥R 68951, Nov. 15, 2000;
68 ¥R 86553, June 16, 2003)

§26.47 Can recipients be penalized for
“failing to meet overall goals?

(&) You cannot be -penalized, or treat-
sd by the Department as being in non-
compliance with this rTule, because
your DBE participation falls ghort of
your overall goal, unless you have
failed bo sdminister your Programi in

good faith.

(b) I you do not have sn approved
DBE program or overall goal, or if you
{fail to implement your Prograi in
pood ifaith, you are in noncompliance
with this part.

§26.49 How are overall poals estab-
- lished for transit vehicle manufac-
turers?

(a) If you are an FTA recipient, you

‘pust require, in your ‘DBE program

that sach transit vehicle menufac-
turer, as & oondition of being author-
ized to bid or propose OB FTA-apsisted
transit vebicle procurements, cerbify
that it hes complied with the require-
‘ments of this section. You flo not in-
clude FTA assistance used in transit
vyehicle procurements in the bhase

§26.51

smmountfrom which your overall goal is
oelenlatad.
() If you are e transit vehicle manu-
{acturer, you must establish and sub-
-mit for FTA's approval an annual over-
all percentage goal., In setting your
overall goal, you Ebould be guided, to
the extent applioable, by the principles
-underlying §26.46. The base from which
you casloulate this goal is the amounb
of FTA financial assistance included in
transit vehicle contracts you will per-
form auring the fiscal year in quesbion.
Yon must exclude from this base funds
sttributable to work performed outside
the United States and its territories,
possessions, and commonwealths, The
requirements and procedures of this
part with respect o submission and ap-
proval of overall goals apply to you as
they do to recipients.
(¢) A5 & transit vehicle ‘manufacturer,

-wou mey make the ocertification re-

quired by this section if you have sub-
mitted the gosl this seotion requires
and FTA has approved it or not dis-
approved it,

(@) As = recipient, you Iay, with
FTA approval, establish project-spe-
cific goals for DBE participation in the
procurement of transit wvenicles in lien
of complying through the procedures of
this section.

(e) If you are an FHWA or FAA Te-
cipient, you may, with FHEWA or FAA
spprovel, use the procedures of this
section with respect to procursments
of vehicles or specialized equipment, TL
you choose to do BO, then the manufao-
burers of this equipment must oeet the
same requirements (including goal ap-
proval by FEWA or FAA) a5 bransit ve-
Ticle manufacturers mnst meet in
TTA-gssisted proourements.

§26.51 What mesns do recipients use
to meet overall goals?

(8) You moust mest the maximum fea~
sible portion of your overall goml Ny
uEing  race-neufral IeADS of facili-
tating DBE participation. Raoe-neutral
DBE participation ipcludes any time &
DBE wins a prime coniract through
oustomary oompebitive procurement
procedures, is awarded & pubcontract
on a prime conftract that does nob
carry 8 DBE goal, or even if there is &
DBE goal, wins & supcontract from &
prime contractor that did not consider
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its DBE sbatus in meking the award
(e.g., & prime contractor that nses &
strict low hid system o ‘mward sub-
contracts).

) Reoce-neutral means include, but
are notlimited to, the following:

(1) Arranging solicitations, Himes Tar
the presentation of bigs, quantities,
spesiﬁca.tions, and delivery schednles
in ways that facilitate DBE, and other
smell businesses, participation (E.8u
pobundling large contracts Lo make
them more accessible to small busi-
nesses, requiring or enocouraging prime
contractors Lo subcontract portions of
work that they might otherwise per-
form with their own foross);

(2) Providing assistance in over-

- conuing limitetions such as inability to

obtain bonding or financing (e.g., DY
guch means &8 simplifying the bonding
process, reducing bonding require-
ments, eliminating the .impact of sur-
ety oosts from pids, and providing Berv-
joes to help DBBES, and other small
businesses, optain bonding and financ-

ing);
(8) Providing tachnical amsistance

. pnd other sarvices;

(4) Carrying out informabion and
communiea.tions programs OR 00D~
tracting procedurss and specific con-
tract opportunmities (e.g., DSOTING the
jnclusion of DBES, gnd otner small
businesses, on recipient mailing lists
for bidders; ensuring the dissemination
+o bidders on prime contracts of lists of
potential subcontractors; provigion of
information in languages other than
English, where appropriate);

(5) Implemen ing 8 supporbive BBIV-
jces program bo develop and improve
ijmmediate and long-term business
mansagement, record keeping, and fi-
-pancisl and accounting gapability for
DBRBs and other small bueinesses;

(6) Providing services to help DBEE,
and other small pusinesses, lmprove
1ong-term aevelopment, incresse OP-
portunities 0 participate in B variety
of kinds of work, hanpdle incressingly
gignificant projects, and achieve even-
tuel self-sufficiency;

(7) Bstahlishing 2 program o aesist
new, start-up firms, particularly in
fields in which DRE perticipation hes
pistorically beel low,;

(8) Ensuring distribusion of your DBRE
directory, through print and slectronic

49 CFR Subiiile A (10-1-07 Edition)

means, to the widest feasible universe
of potential prime contractors; and

(0) Assisting DBEs, and other small
-businesses, 10 develop their capability
£o utilize emerging bechnoloEy and
conduct business through -elsctronic
media.

(c) Bach time you submit your over-
g1l goal for review by the concerned 0p-
erabing administration, you must also
submit your projection of the -portion
of the goel that you expect to meeb
through race-neutral means and “your
basis for thabt projection. This projec-
+ion is subject to gpproval by the con-
perned operating administration, in
conjunotion with its review of your .
overall goal.

(&) You musb establish contract goals
to ‘meet eny portion of your overall
goal you 4o not project being able to
meet using race-neutral means.

() The following provigions apply to
£he nse of contraoct pogls:

(1) ‘Tou mmay use contract goals only
on those DOT-assisted contracts that
heve subcontracting possibilities.

(2) You are not required to set & oon-~
tract goal on every DOT-assisted oon-
tract. You are nob required to set each
contract goal &b ihe same peroentage
1evel as the oversll goal. The goal for &
speaific contract may be higher or
Jower then that percentage ievel of the
overall goal, depending on such factors
a5 the vype of work ipvolved, the loce-
tion of the work, and the availability

contract, However, OVET the period cov-
ered by your overall goal, you must set
contrach goals S0 tnat they will oumun-
1atively resulb in -meseting any portion
of your overall gosl you 4o not project
peing ahle to meet through the use of
race-neutral means.

(3) Operating sAministration 8p-
proval of each contract goal 18 1ot neoc-
epsarily required. However, operating
administrations may review and ep-
prove or disapprove any contract godl
~you establisb.

(4) Your contract goals must provide
for participation by a1l certified DBES
and must not be subdivided into group-
specific EOB1S.

() To ensure that your DRE program
continues to he narrowly. tailored to
overcome the effects of discriminetion,
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~you mush adjust your use of contract
goals as follows:

(1) If your approved projection under
para,g'ra.ph (c) of this section estimates
that you oan meet your sntire overall
goal for & given year through race-nsn-
tral means, you must implement your
Program without setting cantract goals
during that year.

Example 10 Paragraph ((1); ¥our overall
goal for Year 1 is 12 percent. You estimatie
+hat you can obtadn 12 percent or more DEB
participation through the use of . race-neutral
measures, without any use of contract poais.
In this case, you 4o not .set any contwact
goals for the oontracts that will be per-
formed in Year L

(2) If, during the course of any year

. in which you are nsing contrach goals,

you determine that you will exoeed
your overall goal, you -must reduce or
eliminate the use of contract goals to
the extent necessary o ensure that the
use of contract goals does not result in
exoesding the overall goal. I you de-
termine that you will fal11 short of your
overall goal, then you tnust make 8p-

-propriate modifications in your use of

race-neutral  and/or 7RGe-0CONECioNs

peasures to allow you t0 meet the

overall goal.

Ezample to Paragraph )(2): In Yearll, your
overall goal is 12 peroent. You have estl-
mated thet you can obtain 5 percent DBE
participation through mse ol race-neutral
measures. You therefore plan to obain the
remaining 7 percenb participation through
use of DBE goals. BY ‘SBeptembex, you heve
alrendy obtained 11 percent DBE participa~
tion for the year. For oontracts let during
the remsinder of the year, you use contract
goels only to the extent necessary to obtein
an additional one peroent DBE pariicipation.
However, if you determine in Beptember thab
-your participation for the year-is Licely to be
only B-peroent total, then you would increase
your use of race-neuiral Bnd/or ra0e-con-
solons mesns during the remeinder of the
year in order to achieve your overall goal,

(3) I{ the DBE participation you Thave
obtained by race-peutral means alone
meets or exceeds your gverall goals for
two comnseoutive years, you 8T8 not re-
quired to make & projection of the
amount of your goal you cal meeb
using such means in the next-year. You
do mot set oonftract goals on any Con-
tracts in the next year, “You continue
using only race-neutral means to meeb
your overall goals umless and until you
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do .not mest your overall goal for a
‘FeAar.

Ezample to Paragraph (7)(8): Tour overall
zoal for Years I and Year II 15 10 peroent. The
DBE perticipation you obtain through race-
npeutral messures alone is 10 paresent or more
in each year. (For this purpose, it does not
matter whether you ohtained.additional DBE
perticipation through .using cantract goals
in these years,) In Year IO spd following
vyears, ‘you do 1ot need to make & projection
under peragraph (c) of this section of the
portion of your overall goal you expect to
meset using rece-nentral meens, You simply
use race-neutral means to achisve your over-
all goels. However, if in Year VI your DBE
participation falls shart of your overall goal,
then you must malke & paragraph (o) projec-
tion for Year VII .and, if necessary, ‘Tesume
use of contract goalsin that year.

(4) If you cbtain DEB participation
that exceeds your overall goal in two
consecutive years through the use of
contract goals (L.e, not through the
use .of race-neutral means alone), you
must reduce your use of contract goals
proportionately in the following year.

Ezample to Poragraph (N(4): In Years I and
I, -your overall goal is .12 percent, and you
obtain 14 and 16 percent DBE participation,
respectively. You have gxoesied your EORIS
over the two-year period by.an average of 25
percent. In Year Im, your overall goal is
again12 percent, and your paragraph Q) pro-.
jection eskimates thet you will obtain 4 per-
oent DRE parbicipetion through race-nsutral
means and § percent through cantract goals.
-You then Teduce the comtract goal projection
by 25 percent (l.e., from B to B percent) and
pet comtract goels accordingly during the
year. If in Year T you obtain 11 percent par-
ticipation, you do 7ot use this condract goal
pdjustment mecheniam for Year IV, beoause
there heve not been two consecutive years of
exoseding overall Eobls.

(g) In any year in which you project

. meeting part of your goa&l through

raoe-neutral mesns and the renieinder
through ooutrecht goals, You must
maintein dete peparately On DBE
achievements in those contracts with
and without contract gosls, Iespec-
tively. You musb report this date to
the concerned operating administre-
tion.as provided in §26.10.
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£26.58 What are the good faith efforis
procedures recipients follow in situ-
ations where there are contract
goals?

() When you have estahliched & DBE
contract gosal, you musb award the con-
+tract omly to & bidder/offeror who
mekes good faith efforts to meet it
Youn must determine that & ‘hidder/oi-
feror hes made good faith efforts if the
bidder/offeror does either of the fol-
lowing things:

(1) Documents that it has obtained
enough DBE participation to meet the
goal; or

(2) Doocuments thab it made adequate
good faith efforts to meet the goal,
sven though it did mot sucoeed in ob-
taining enough DBE participation to
do so. If the bidder/offeror does docu-
ment adequate good faith efforts, you
1nust not deny award of the oontract on
the basis that the bidder/offeror failed
+0 ‘meet the goal. See Appendix A of
this part for guidance in determining
the adeguacy of & bidder/offeror's good
faith efforts.

(b) In your solicitetions for DOT-as-
sisted comtracts for which & confrach
goal has been established, you must re-
guire the following:

(1) Award of the contract will be con-
ditioned on meeting the requirements
of this section;

(z) ANl bidders/offerors will be Te-
guired to submit the following infor-
msation to the recipient, at the time
provided in paragraph (b)(E) of this sec-
tion:

@) The names and addresses of DBE
firms that will perbicipate in the con-
fract;

(ii) A desoripfion of the work that
each DBE will perform;

(iil) The dollar amount of the partici-
pation of each DBE firm parbioipating;

(iv) Written documentation of the
pidder/offeror's commitment to use a
DEE subcontractor whose participation
1t submits to meet & conbrach goal;

(v), Written confirmation from the
DRBE that it is participating in the con-
tract as provided in the prime contrac-
tor's commitment; and

(vi) U the contract goal is not met,
evidenoe of good iaith efforts (see Ap-
.pendix A of this part); and

(3) At your disoretiom, the bidder/of-
feror must present the informetion re-
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gpirerl by paragraph (P)(2) of this seo-
ion—

(1) Under sealed bid procsdures, as &
matter of responsiveness, or with ini-
+ia] proposals, under contrach negotia~
tion prooedures; or .

(il) At any time before you commmit
yoursslf to the performance of the con-
tract by the bidder/offeror, as & matber
of responsibility.

(o) You must malke sure all jimforma~
+ion is complete and accurate and ade-
guately documents the hiddsr/offeror's
good faith efforts before committing
yourself to the performance of the con-
tract by the bidder/offeror,

() If you determine that the appar-
ent successful bidder/offeror has falled
to meet the requirements of paragraph
() of this section, you must, belore
awarding the comtract, provide the bid-
der/offeror an opportunity for adminis-
tretive reconsideration.

(1) As part of this reconsideration,
the pidder/offeror must have the oppor-
tunity to provide writbten documenta~
fion or argunment conceruing the issue
of whether it met the goal or mafde ade-
quete good-faith efforts to do sa.

(2) Your decision on reconsideration
must be made by an official who did
nat take part in the original deter-
mination that the bidder/offeror failed
to meet the goal or make adequate
good faith efforts to 4o &O.

(8) The bidder/offeror must have the
opportunity to meet in person with
vour reconsideration official to discuss
the issue of whether it meb the goal or
made adequate good faith efforts to do

BO.

(4) Yon must send the pidder/offeror &
written decision on reconsideration,
explaining the basis for finding thab
the bidler did or did not meet the goal
or make adeguate good faith efforts to
do 8O,

(6) The result of the reconsideration
process 16 not administratively appeal-
able to the Department of Transpor-
tation,

(8) In & “design-buldd” or “purnkey”
contracting situation, in which the re-
cipient lets e master contract to a con-
tractor, who in turn lets pubgequent
subcontracts for the work of the
project, & recipient may establish &
goal for the projeot. The master oon-
tractor then establishes contract goals,
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as appropriate, for the subcontracts it
lets, Recipients must meaintain ovar-
sight of the master contractor’s activi-
+ies to ensure that they are conducted
consistent with the reguirements of
this part.

(5)(1) You must require that a prime
contractor not terminate for conven-
ience a DBE subcontractor listed in re-
sponse .to paragraph (b)(2) of this seo-
tion (or an approved substitumte DBE
firm) and then perform the work of the
terminated suboontract with its own
forces or those of an affiliate, withoutb
your prior writben consent. -

(2) When a DBE suboontractor is ter-
minated, or fails to complete its work
on the contract for any reason, you
must requirs the prime oontractor to
make good faith efforts to find another
DBE subcontractor to substitute for
the original DBE. These good faith ei-
forts shall be directed &b finding an-
other DBB to perform at least the sams
amount of work under the contract as

- the DBE %hat was terminated, to the

extent needed to meet the comtwect
goal you established for the prooure-
ment.

(3) Yon must include in sach prime
contract & provision for appropriate ad-
ministrative remedies that you will in-
voke if the prime contractor fails to
comply with the requirements of this
section.

(g) You must apply the reguirements
of this section to DBE bidders/oiferors
for prime contracts. In determining
whether & DBE hidder/offeror for a
prime contract bhas met a conftract -
goal, you count the work the DBE has
committed to performing with its own
forces as well, a5 the work that it has
committed to be performed by DBE

- suhoontractors and DBE suppliers.

$26.66 How is DBE participation
counted toward goais?

(a) When s DBE participates in s con-
tract, you count only the value of the
work actually performed by the DBE
toward DBE goals.

(1) Connt the entire smount of that
portion of a construction contract (or
other contract nmot covered by pare-
graph (a)(2) of this section) thatb is per-
formed by the DBE's own forces. Iu-
clude the cost of supplies and materials
obtained by the DBE for the work of
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the contract, including supplies pur-
chased or equipment leased by the DBE
(exoept supplies and equipment the
DRE snuboontractor purchases or leases
from -+the prime contractor or its affil-
iate).

(2) Count the entire amount of fees or
commissions charged by a DBE firm for
providing & bona fide servioe, such a8
professional, technical, consultant, or
managerial services, or for providing
bonds or insuranoce specifically re-
quired for the performenoce of & DOT-
agsisted contract, toward DBE goals,
provided you determine the fee to be
reasonable and nol exoessive as com-
pared with fees customarily allowed for
similar services.

(8) Whern & DBE subcontracts part of
the work of its contract to amother
firm, the value of the subcontracted
work muey be oounted toward DBE
goals only if the DBE's subcontractor
ig itself & DBE. Work that & DBE sub-
contracts to & non-DBE firm does not
count toward DBE goals,

(b) When & DBE performs as & partio-
ipant in & joint venturs, count a por-
tion of the total dollar value of the
contract equal to the distinci, clearly
defined portion of the work of the con-
tract that the DBE performs with its
own forces toward DBE goals.

(o) Count expenditures to.z DBE ocon-

tractor toward DBE goals. only if the

DEE is performing & commercially use-
+ul function on that contract.

(1) A DBE performs & comunercially
useful function when it is responsible
for execution of the work ol the con-
tract and is carrying out ite respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved, To perform & commercially
useful function, the DBE must also be
responsible, with respect to meterials
and supplies nsed on the contract, for
negotiating price, determining quality
and gnentity, ordering the material,
and imstalling (where applicable) and
puying for the maeterial iteell To de-
termine whether & DBE is performing &
commercially useful function, you
must evaluate the amount of work sub-
contracted, industry practices, whether
the amount the firm is to be paid under
the contraoct is commensorate with the
work it is actuslly performing and the
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DRE credit claimed for its performance
of the work, and other relevant fagtors.

(2) A DBE does not perform a com-
mercially useful funetion if ite role is
Yimited to that of an extra participant
jn a transaction, contract, or project
through which funds are passed in
order to obtain the appearance of DBE
participation. In determining whether
s DBE is such an extra participant, you
must examine -similar transactions,
particularly those in which DBBEs do
not participate.

(3) If & DBE does not perform or exer-
cige responsihility for at least 30 per-
cent of the total cosb of its contract
with its own work force, or the DBE.
subcontracts & greater -portion of the
work of & contract than would be ex-

pected on the basis of normal industry

practice for the type of work invelved,
you must presume +het it is not per-
forming & commercially useful funo-
tionm.

(4) When s DBE is presumed not £o be
performing & sommercially useful func-
+ion a&s provided in paragraph (cX8) of
this section, the DBE may present evi-
dence to rebmb this presumption. You
mey determine thet the firm is per-
forming & ocommercially useiul fune-
tion given-the type of work involved
and normel industry practices.

(5) Your decisions on commercially-
useful fanction matters are subjeot to
review by the concernsd operating ad-
ministration, but are not administra~
tively appealable to DOT.

(d) Use the following factors in deter-
mining whether a DBE trucking coxn-
pany 1B performing & commercislly
useful function:

(1) The DBE must be responsible for
the management and supervision of the
entire trucking operation for -which it
is respousible on & particular contraoch,
and ‘there camnot be & contrived ar-
rangement for the purpose of meeting
DRE goals.

(2) The DBE must 44gelf own and op-
erate ab least ome fully licensed, in-
gured, and operational truck used on
the contract.

(3) The DBE receives credit for the
total value of the trensporbation serv-
joes it provides on the contract nsing
trocks it owns, imsuores, and operates
using drivers it employs.
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(4) The DBE may leass trucks from
another DBRE firm, including an owner-
operator who s oertified as & DBE. The
DRE who leases trucks from another
DEE receives oredit for the total value
of the transportation services the les-
see DBE provides on the contract.

(5) The DBE may also lease trucks
from & non-DEE firm, including from
an owner-operator. The DBE wWho
1eages “trucks from s non-DBE is enti-
tled to credit for the total value of
transportation servioss provided bY
non-DBE lessees not 1o exceed the
value of transportation services Dro-
vided by DBE-owned trucks on the con-
tract. Additional participation by non-
DRE lessses receives credit only far the
fpe or commission it receives .as & re-
sult of the lease arrangement, If & re-
cipient chooses this approach, it musb
obtain ‘written oonsent from the appro-
priste Department Operating Adminis-
tration, ’

Ezample to this paragraph ($)(5): DEBE Firm
€ usss two of itE owa trucks on & comtraot.
14 leases two trucks from DBE Firm ¥ and
six truoks from non-DEE Firm 7. DBE oredit
would be swarded for the “total wvalue of
transportation services provided by Firm X
and Firm Y, and mey slso be awarded for the
total ‘value of transportation EBI'ViCeE DPro-
-vidad by four of the Bix {ruoks provided Wy
Tirm Z. In all, fall credit would be sllowsd
for the participation of gight trucks. With
respect “to the other two trucks provided Wy
Tirm %, DEE credit condd be awarded anly
for the fess or commissions pertaining to
those trucks Firm X receives 8s & result of
the lease with Firm %,

(6) For purposes of this paragraph (d),
s lease must indicate that the DBE has
exolusive use of and control over the
truck, This does nob preclude the
leased trupk from working for others
during the term of the jese with the
consent of the DBE, 80 Jong as bthe
jease gives the DBE absolute priority
jor use of the lemsed truck. Leased
trncks moust display fthe name &and
identification numbser of the DEER.

(8) Count expenditures with DBHs for
materials or supplies toward DBE goals
as provided in-the following:

(OHE) If the materials or supplies are
obteined from s DBE menufacturer,
count 100 percent of the cosb of the ma-
Lerials or supplies toward DBE goals,
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(ii) For purposes - of this paragraph
e, & manuiscturer is & frm that op-
grates or meaintaing s factory or estab-
lishment that produces, on the prem-
ises, the materials, suppliss, articles,
or eguipment required under the con-
tract and of the general character de-
scribed by the specifications.

(2)¢) If the materials or supplies are
purchassd from & DBE regular dealer,
count 60 peroent .of the cost of the ma-~
terials or supplies +toward DBE gosals.

(ii) For purposes of this section, &
regular dealer is & firm that owns, Op-
erates, or maintains & -store, ware-
house, or other sstablishment in which
the materials, supplies, articles or
equipment of the general oharacter de-
scribed by the specifications .and re-
quired mnder the contraot are bought,
xept in stook, and Tegularly sold or
jeased to the public in the ustal COUrss
of business.

(A) To be & regnlar denler, the firm
must be an established, regular busi-
ness - thet engages, a8 its principal busi-
ness and under its own mams, in the
-purchase and sale or lease of the prod-
ucts in question. .

(B) A -person may ve & regular desler
jp such bulk items as pesrolenm prod-
ncts, steel, cement, gravel, stone, 0T
asphalt withoub owning, operating, or
mmainteining & place of business a5 pro-
vided in this paragraph (eX(2)(D) if the
-person both owns and operates dis-
tribution equipment for the products.
Axny supplementing of regular dealers’
own distribution equipment shall be by
2 long-term lease agreement and not
on an agd hoc or contract-by-contract
basis.

(0) Packegers, ‘brokers, manuiactur-
srs’ Tepresentatives, O other persons
-who arrange or sxpedite transactions
are not .regular dealers -within the
meaning of this paragrapl ©)2).

(3) With respect to maeberisls or sup-
plies purchassd from 2 DBE which 18
pejther a manufacturer mor a reguler

desler, count the entire amount of fees
or cominissions charged for assistance
in the procurement of the materials
ond supplies, or fees O transportation
charges for the delivery of materials or
supplies reguired on & job site, toward

. DBE goals, provided you determine the
. {ees to be reasonable and not exocessive

as compared with fees customarily al-
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jowed for similar services. Do not
.count any portion of the oost of the
materiels and supplies themselves to-
ward DBR goals, however.

() If 2 firm is not currently certified
as & DBE in accordanos with the stand-
ards of subpart D of this part at the
time of the execution of the coxniract,

.ao -not count the firm's participsation

toward any DBE goals, exoept as pro-
vided for in §26.87(i)).

(g) Do not count the dollar value of
work performed under a contract with
& firm’ after it has cessed to Dbe cer-
tified toward your overall goal.

(n) Do not count the participation of
& DBE suboontractor toward & contrao-
$or'e final compliance with its DBE ob-
ligations on & contract until the
amount being connted bas actually
been paid o the DBE,

{64 TR 5128, Peb.2, 1908, as amended &t 86 FR
68951, Nov. 15, 2000; 88 FR 36664, June 18, 2008]

Subpart p—Ceriliication Standards

$26.61 How ave burdens of proof alio-
cated in the certification process?

(&) In determining whether to certify

‘g firm as eligible to participate 88 &
‘DBE, you must &pPLY the standards of

this subpart.

(b) The firm sesling pertificatbion has
the burden of demonstrating to you, by
& prepondsrance of the evidenos, thet
it meets the reguirements of this sub-
part concerning Eroup membership or
individual disadvantege, pusiness size,
ownership, and control.

(e) You must Tebhubtiably presune
that members of the designatbed groups
identified in §26.67(a) are gooially and
sconomically dissdvantaged. This
means they 0o not nave the burden of
proving to you theb they are sooially
and economically gisadvantaged. In
order to obtain the benefit of the Te-
puttable presumption, individusls must
submit a signed, notarized statement
that they are & ‘member of one of the
groups in §26.67(a). Applicants 4o have
the obligation to provide you informa-
fon oonoernming their poonomic Qs
advantage (see §26.87T).

(@) Individuals who are DOL presumed
to be socislly and economically dis-
.advantaged, and individnals concerning
whom the presumption of disadvantage
1as been rebuited, have the burden of
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proving to you, by & preponderance of
the svidence, that they are socially and
esognomiocally digadvantaged. (See AD-
pendix B of this part.)

() You must meke determinations
concerning whether individuals and
firms have meb their burden of dem-
onstrating - group membership, owner-
ghip, control, and social and econormic.
disadvantage  (whers . disadvantage
must be demonstrated on an individual
basis) by copsidering sll the facts in
the record, viewed as s -whole,

[64 FR 5126, Feb. 2, 1999, as smended at 68 FR
36664, June 16, 2003]

§26.68 What rules govern group mem-
bership determinations?

(a)(l) If, after reviewing the signed
notarized statement of membership in
& presumptively disadvantaged group
(see §28.61(c)), you 1ave & well founded
resgson to guestion the individuael's
claim of membership in that proup,
you must require the individusl to
-present additional evidence that he or
she is-a member of the groub.

(2) You must provide the individunal &
~written explanation of your reasons for
guestioning his or her group member-
ship and & written request ‘for =4di-
+ional evidenoe ab outlined in 'pare-
graph (b) of this pechion.

@) In implementing this sechion, you
must take special care 4o ensure that
von do mot impose & disproportionate
burden on members of any particular
designated group. Jmposing & dis-
proportionate burden on mermbers of &
particular group could viclate §28.7(0)
and/or Title VI of the Civil Rights Act
of 1984 and 49 CFR part 21.

(b) In meking such & (determination,
you moush congider whether the person
has held himself out to be & member of
the group over & long period of time
prior to application for certification
and whether the person is regardedl a8 &
member of the group by the relevant
community. You meay require the ap-
plicant to prodnoce appropriste docu-
mentetion of group membsership.

(1) I you determine thet an indi-
vidnal claiming to be a member of &
group presumed o be disadvantpged is
not & member of & designated disadvan-
saged group, the individual must dem-
onstrate social and economic disedvan-
tage on &n individual basis.

49 CFR Sublitie A (10-1-07 Edifion)

() Your decisions comcerming mem-
bership in & designated group are sub-
ject to the certification appeals proos-
dure of §26.89.

{64 FR 5126, Feb. 2, 1999, as amended at 68 FR
85654, June 16, 2008]

§26.65 What rules govern business size
determinations? .

(a) To be an eligible DBE, & firm (in-
cluding its affitistes) must be an exist-
ing small business, as defined by Small
Business Adorinistration (BBA.) stand-
ards. As & recipient, you must apply
current SBA business size standard(s)
found in 13 CFR parb 121 appropriate to
the type() of work the firm seeks 1o
perform in DOT-assisted contracts.

(b) Bven if 1V meets the requirements
of paragraph (&) of this section, & firm
4s mot an eligible DBEE in any Federal
fiscal year if the firm (inoluding its af-
-#{1iates) bas had average anmual gEross
reoeipts, as defined by SBA regulations
(see 13 CFR 191.402), over-the firm’s pre-
vious three fiscal years, in excess of
$20.41 million. -

(o) The Department adjuste the nnm- ~
ber in paragraph (D) of this seotion
uring the Department of Commerce
price deflators for purchases DY Btate
and locel governments as +the hasis for
thie adjnstment, The Department
jgsues a final rule by Angust 10 of sach
year making this adjnstment.

[72 FR 16617, Apr. 2, 2007)

§26.67‘ What rules determmime social
and econoxaic disadvantage?

() Presumpiion of disadvantage. (b}
von must rebuttably presume tbab
cltizens of the United Btates (or law-
fully admitted permanent residents)
who &re women, Black Americans, His-
panic Americans, Native Axnerioans,
Asian-Pacific Americans, Bubcontinent
Asian Americans, or other minorities
found to be disadvantaged by the SBA,
are socianlly and ecopnormically dis-
advantaged individtials. You must re-
guire applicants to submit & signed, no-
tarized certification thet each pre-
sumptively digedvantaged owner i, in
{act, socially and sconomically dis-
advantaged.
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2 & You must require each indi-
vidnal owner of & firm applying to par-
ticipate a5 & DRBE (except a firm apply-
ing to participate as & DBE airport
concessionaire) whose ownership and
control are relied wpon for DBE certifi-
cation to certify that he or che has &
personal Beb worth that does not ex-
ceed $750,000.

(ii) You must require each individual
who makes this certification to Bup-
port it with & signed, notarized state-
ment of personal nsb worth, with ap-
propriate supporting dooumentation.
This statement and docurnentation
must not be nnduly lengthy, burden-
some, or intrusive.

(i) In determining an individual's
net worth, you must observe the fol-
jowing requirements:

(A) Bxolude an individual’s ownership
interest in the gpplicant firm,

(B) BExclude the ingividual’s squity in
mis or her primary residence (exoept
any portion of such equity thab.is at-
tributable to ezcessive withdrawals
+rom the applicant Frm).

(C) Do not use & contingent Jability
to rednce an ipdividual’s net worth.

(D) With respect 1o agsets Dheld in
vested pension plans, Individual Retire-
ment Accounts, 401(k) aocounts, OF
other retirement savings or {nvestment
Programs in which fhe assets cannot be
distributed to the individual at the
-present time without significant ad-
verse tax or interest CcOnSequences, in-
clude only the present value of such as-
sets, 1ess the tax and interest penalties
that would accrue if the asset were Gis-
tributed atb the present time.

(iv) Notwithstanding any provision of
Federel or stabe law, you must not re-
jease an individuals personsl neb
worth etatement nor any dooumente-
tion supporting it to any third party
without the written consent of the sub-
mitter, Provided, that you must ‘trans-
mit this information 5o DOT in any
certification appeal proceeding under
§26.89 in which the disadventaged sta~-
tus of the individual is in question.

() Rebuttal of presumption 0f dis-
advantage. (1) I the stetement of per-
sonal net worth that an individual sub-
mits nnder paragraph (2)(2) of this seC~
tion ghows thaet the individuel's per-
sonel net worth exceeds §750,000, the in-
gividual’s presumption of sconomic
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disadventege .is reputted. You are not
required to have & proceeding under
paragraph (b)(2) of this section in order
to rebnt the presumpbion of sconomic
disafdvantage in this case.

(2) If you have & roasonable basis 0.
believe that an individnal who is & °
member of one of the designated groups
is not, in fact, socially and/or sconomi-
cally disadvantaged you may, gt any
time, sbart a procesding to determinse
whether the presumption should be re-
garded as rebutted with respect to thab
4individual, Your proceeding must o)~
Jow the procedures of §28.87,

(3) In such & proceeding, you have the
purden of dernonstrating, by a prepon-
deranoe of the evidence, ‘that the indi-
~vidus) is not socially end sconomically
disadvantaged. You may require thein-
dividual to produoe information rel-
event to the dsterminebion of his or
her disadvantage.

(4) When an individual’s presumption
of soocial and/or economic disadvantage
‘has besn rebutted, his or her ownership
and control of the-firm in question can-
not be nsed for purposss of DBE eligi-~
bility under this subpert unless and
umntil he or she makes an individual
showing of social ant/or economic dis-
advantage. If the pesis for rebutting
+the presumption i & deberminstion
+hat the individnal’s personal neb
~worth exoeeds $750,000, the individual i8
no longer eligible for .participation in
the program anf capnot regain eligl-
pility by malking an jndividual showing
of disadvantage.

(c) [Reserved]

() Individuol determinations of social
and  economic disadvantage. Firms
owned and controlled by individuals
who are nob presumed O be sooislly
and economically dipadvantaged (n-
cluding individuals ~whose presumed
disedvantage has been rebutbted) may
apply for DBE certification. You must
meke B Cage-by-case determination of
whother each individual whoBE owner-
ghip .end’ control are relisd upon for
DBE certification is socially and eco-
nomioally disadventaged. In such &

proceeding, the applicant firm hes the
burden of demonstrating Lo you, by 8
preponderance of the evidence, thaet the
individnels who own and control it are
pocially * and scononkically disadvan-
taged. AD ipdividuel whose personal
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net worth exoeeds $750,000 ghall not he
deemed to be sconomically disadvan-
taged. In meXing these dsterminations,
use the guidanoce found in Appendix B
of this part. You must require that ep-
plicants provide gufficient jnformation
to permit dsterminations under the
guidance of Appendix B of ‘this part.

164 FR 5126, Feb. 9, 1693, as amendad ab 64 FR
/84570, June 28, 1p89; 68 FR 36664, June 16, 2008)

$26.69 What yiiles govern determine-
tions of ownersip?

(a) In determining whether the 8O-
cially and economiocally disadvantaged
pa,rticipa.nts in & firm own the firm,
you musb consider all the facts in the
reoord, viewed 88 & whole.

(b) To be an eligible DBE, & firm
‘must be &b least B peroent owned Yy
gocially and sconomiocally disadvan-
taged individuals, .

(1) In the case of & corporation, such
individuals must oWn at least Bl per-
cent of the each class of voting stock
outstanding and 51 percent of the ag-
gregabe of all stock outstanding.

peroent of each class of partmersbip in-
terest must be owned by socia.}ly‘a.ml

economically dissdvantaged indivig-
uals, Such ownersiiip n_mst be raflected

(3) In the case of .2 limited liebility
company, ab lemst 51 percent of each
plass Of “member interest must be
owned WY socially and economically
disadvantaged individuals.

(c) The firm’s ownership by socizlly
gnd economically gissdvantagsed indi-
vidusls must be real, substantial, and
continuing, going peyond pro forme
ownership of the firm as reflected in
ownership documents. The disadvan-
taged Owners must enjoy bthe ous-
tomery incidents of ownership, and
shere in the risks and profits commen-
gurate with thelr ownership interests,
a5 demonstrated by the substance, not
merely the form, of arrangements,

(@ A1 securities that constitnte
ownerehip of & firm shall be neld di-
rectly by aisadvantaged Dersons. Bx-
oept 8B provided in this peragreph (),
no securities or aesets held in trust, or
by any guardian for & minor, are con-
sidered as held by aigadvantaged per-
sons in determining the ownership of &
firm. HOwWever, securities or assets Teld

A9 CFR Subtitie A (10-1-07 Edition)

in trust are regarded ap held by & dis-
advantaged jndividual for purposes of
determining ownership of the firm, if—

1) The peneficial owner of sscuritios
or assets held in trust is & disadvan-
taged jndividual, and the trustee is the
same or another such individual; or

(2) The peneficial owner of & trust is
o disadvantaged individual -who, rather
then the frusbee, exercises effective
cantrol over the mansgement, policy-
melking, and dally operational activi-
+ies of the firm. Assets held in & rev-
ocable living trust may be counted
only in the situstion where the same
disadvantaged individual is the sole
grantor, peneficiary, and trustee.

(e) The contributions of oapital or ex-
pertise by the socially and sconomi-
cally disgdvantaged owners to acquire
their ownership interests must be Teal
and substantial. ‘Bxemples of insuffi-
cient contributions include & -promise
4o contribute capltal, an unsecursd
note payable to the firm or an owner
who is not & dissdvantaged individual,
or mere participation 4n & firm's ao-
+tivities af an employee. Debt instro-
rpents from financial institutions or
other organizabions that lend funds in

_the mormal courss of their business do

not render a firm ineligible, even if the
debtor's ownership interest is security
for the loan. -

(f) The following regquirements apply
+0 gitoations in which expertise is re-
1jed mpon &5 part of & disadvantaged
owner's contribution +o0 acquire owner-
ship: '

1) The owner's expertise must be—

i) Ina specialized Field;

(i) of outstanding qualitys

(iii) In areas critical to ¥he firm's 0P~
erations;

@v) Tndispeneable tO tne firm’s poten-
+ia) BUCCEES,;

(v) Bpecific to tne type of work the
firm periorms; and

(vi) Documented i the records of the
firm, These Tecords must clearly show
tne contribution of expertise and its
valve to the firm.

(2) The individual whose gxpertise is
relied upon must have & significant fi-
nancial investmen in the firm.

(g) You must always (deemn 8 held by
s socially and soonomicelly disadvan-
taged individnal, for purposes ol deter-
mining ownership, gll interests in &
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business or other assets obtained by
the individnal—

(1) A5 the result of g final property
settlement or court order in & divorce
or legal seperation, provided that no
term or condition of the agreement or
divoroe decree is inconsistent with this
sectioxn; or }

(2) Through inheritance, or otherwise
because of the death of the former
owner.

(h)(1) You musb presuine as not being
held by & socially and sconomically
disadvantaged individual, for purposss
of determining ownership, all interests
in . business or other assets obtained
by the individual as the result of & gift,
or transfer without adequate consider-

" ation, from any mon-disadvantaged in-

dividual or non-DBE firm who is—

() Involved in the same firm for
which the individual is seeking certifi~
cation, or an affiliate of thab firm;

(ii) Involved in the same or & similar
line of business; or

(i) Engaged in an ongoing business
relationship with the firm, or an affil-
iste of the firm, for which the indi-
vidueg) is seeking certification.

(2) To overcome this presumption and
permit the interests or assets to e
counted, the disadvanteged individual
must demonstrate to you, by clear and
convincing evidence, that—

(i) The gift or transier to the dis-
advantaged individual was mede for
reasons other than obtaining certifi-
cation as & DBE; and

(ii) The disadvantaged individual ac-
tually confrols the mansgement, pol-
icy, and operations of the firm, not-
withstanding the continuing parkicipa-
tion of & non-disadvantaged Andividuel
who provided the gift or transfer.

(1) You must apply the following
rules in situations in which marital as-
ssts form & basts for ownership of &
Hrmu

(1) When maritel assets (other then
the assets of the business in question),
held jointly or as community property
by both, spousss, are used to acguire
the ownership interest asserted by one
gpouse, you must deem the ownership
interest in the firm to have been ao-

guired by that spouse with his or her
own individual resources, provided that
the other spouse irrevocably renounces
and transfers all rights in the owner-
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ghip interest in the manner sanctioned
by the laws of the state in wirich either
spouse or the firm is domiciled. You do
not count.a greater portion of joint or
cormnmunity property assets toward
ownership than state law would Tecog-
nize ms belonging to the socially and
economically disadvantaged owmner of
the applicant firm.

(2) A copy of the document legally
trensferring and renouncing the other
spouse’s rights in the jointly owned or
community assets used to moquire an
ownership interest in the firm must be
included as part of the firm's applica~
tion for DBRE certification.

() Yon mey oonsider the fcliowing
faotors in determining the ownership of
a firm. However, yon must nob regard &
contribution of capital as failing fo be
reg) and substantial, or find s firm in-
sligible, solely because—

(1) A socially and soonomically dis-
‘advantaged individual acquired his or
her ownership interest as the result of
a gift, or transfer without adequate
consifieration, other than the types set

forth in paragreph (h) of this section;

(2) There is a provigion for the co-sig-
paturs of a spouse who.is not a s00ially
end sconomically disadvantaged Aindi-
vidnal on financing agreements, con-
tracts for the purchase or sale of real
or personal property, bank signature
cards, or other documents; or

(3) Ownership of the firm in guestion
ar its assets is transferred for adeguate
consideratbion from & spouse who is not
a socially and soonomically disadvan-
taged individnal to a Bpouse ‘who is
guch an individual, In this oase, you
must give particularly close angd care-
$u] sorutiny to the ownersiip and oon~
tro) of & firm to ensure that it is owned
and controlled, in substance &8 well as
in form, by & sooially and soonoxically
dispdvantaged dividual,

§26.71 What rules govern determina-
+4ions conoerning contro;

(a) In determining whether socially
and economically Meedvenbaged own-
ers oontrol & firm, you must consider
all the facts in the record, viewed &5 &
whole.

(b) Only sn independsnt PUBLNESE MEY
be certified as a DBE. An independent
pusiness is one the viapility of which
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does not depend oD its relationship
with another firm or firms.

O In determining whether a poten-
tial DBE is an independent business,
you mmust scrutinize relationships with
nop-DBE firms, in such areas as per-
sonnel, facilities, equipment, financial
and/or bonding support, and other re-
BOTTCES.

(%) You must coobsider whether
present or recent employer/employee
relationships petween the disadvan-

. taged owner(s) of the potential DEE

and pon-DBE firms Or persons agsoci-
ated with non-DBE firms compromise
the independence of the potential DBE
firm, )

(3) You must exaraine the firm's rela-
tionehips with prime sontractors to de-
germine whether & pabhern of exclusive’
or primery dealings with & prime con-
tractor corpromises the independence
of the potential DBE firm.

(4) In considering factors related to
the independence of & potential DBE
firm, you must oonsider the consist-
snoy Of relationsnips between the DPoO-
tentisl DBE and non-DBE firms with
normel industry practice.

(c) -A DBE firm must not be subject
to any formal or informel restrictions
~which limit the customary discretion
of the socially and economically dis-
advantaged OWRers. There can be 1o Ire-
strictions throngh corporabe chexrter
-provisions, by-law provisions, con-
tracts or any ofher forme) or informsal
devices (.8 cumulative voting rights,
vobing pOWers attached to different
classes of sbock, employment con-
tracts, requirements for conounrrence
by non-disa.dva,nta.geﬂ partners,. condi-

. fions precedent or subseguent, execu-

tory agreements, voting trusts, restric-
tions on Or assignments of voting
rights) that -prevent the socially and
egoonomically disadvanteged OWDers,
without the cooperation or vote of any
non-disadvantaged individusal, from
melcing 80y business decision of the

fFrm., This paregraph does not precinde.

g, Epousal co-signature on docurnents as
provided for in §28.89(3)(2).

© (d) The socially and economically
disedvantaged OWDers must possess the
power 1o direct or cause the direction

of the menagement and palicies of the -

firm snd to make day-to-day &b well a8

" 49 CFR Subtitie A (10-1-07 Edifion)

Jong-term decisions on maetters of man-
agement, policy and operations.

WA disadvantaged owner must hold
the highest officer position in the com-
pany (e.g., chief executive officer or
president).

(2 In & corporation, disadvantaged
owners must control the board of direc-
tors.

(8) In & partnership, one or more .dis-
advanteged OWnIers must Berve as gen-
ersl pertners, with control over &l
partnership decisions.

(e) Individuals who are not socially

. and sconorically disadvantaged may

pe involved in & DBE firm as OWREers,
managers, sxpLOyees, stockholders, af-
fioers, and/or directors. guch individ-
nels must.not, however, poBBess Or 8X-
ercise the power to control the firm, or
pe disproportionately responsible for
the operation of the flrm,

(£) The socially and econamically Gis-
advantaged owners of the firm may del-
egate various aress of the - manage-
ment, policymsaling, OF deily oper-
ations aof the firm to other participants
ip the firm, regardiess of whether these
participants are sooially and economi-
cally disadvantaged jndividuels. Such
delegations of authority must be Tev-
ocable, and the gocially and S lonsleraenly
cally disadvantaged Owners must Te-
tain the power o hire gnf fire any per-
son to whom Buch guthority is dele-
gabed. The managerial role of the 5O~
cielly and economicslly disadvantaged
owners in the firm's overall affairs
must be such thab the recipient can
reasonanly conciude thab the socially
and economically disadvantaged own-
prs actually exercise contral OVer the
firm’s operstions, menagement, and
policy.

(g) The pocially and gconomically
disadventaged OWRELB must have an
overall understanding of, and manage-
rig) and technicsl compstence and ex-
perience directly related to, the type of
business in which the firm is engaged
and the firm's pperations. The socially
and economically gispdvantaged own-

ers are not required to have experience '

or expertise in every critionl ares of
the firm's .operations, or o have great-
er experience OI expertise in 2 given
figld then mMensgers or xey employees.

306



Office of the Secretary of Transporiction

The socially &and economically dis-
advantaged owners mush have the abil-
ity to intelligently and critically
evaluate information presented 1Y
other participants in the firm'’s aotivi-
ties and to use this information to
meke independent decisions concerning
+he firm’s daily operations, manage:-
ment, and policymaking. Generally,
expertise limited to office manage-
ment, administration, or bookkeeping
functions unrelated to the principal
business activities of the firm is insuf-
ficient to demonstrate control.

(h) If state or local law requires the
persons to have a particalar license or
other credential in order to own and/or
control & certain type of firm, then the
socially and sconomically disadvan-~
taged persons who own and control &
potential DBE firm of thet type musb
possess ‘the required license or creden-
%isl, If stabe or local law does not re-
guire such & person to heve such & li-
cense or credential to own and/or con-
trol & firm, you must not deny oertifi-
cation solely on the ground that the
person lacks the liocense or credential.
However, you may take into aocount
the sbeence of the license or credential
as one factor in determining whether
the socially amd economically dis-
sdvantaged owners sactually control
the firm.

(1)(1) You may consider differences in
remuneration between the socially and
sconomically disadvantaged OWDBIs
and other participants in the firm in
determining whether to certify a firm
a8 a DBE. Such consideration shall be
in the context of the duties of the per-
sops imvolved, morméal industry prao-
tioes, the firm’s policy and practice
concerning reinvestment of income,
and any other explanations for the dif-
ferenoes proffered Dby the firm., TYou
mey determine fthat a firm is con-
trolled by its mocially and economi-
cally disedvantaged owner slthough
that owner's remuneration is lower
than that of some other participants in
the firm.

(2) In & case where & non-disadvan-
taged individual formerly controlled
the firm, and o socially and sconomi-
cally disadvantaged individual now
controls it, you may consider & dif-
ference between the remuneration of
tne former and curremt controller of

§26.71

the firm as & factor in determining who
controls the firm, particularly when
the non-disadventaged individual re-
mains involved with the firm and con-
tinues to recsive greater compensation
than the disadvantaged individual.

() In order to be viewed as control-
ling -8 firm, a socially and economi-
cally disadvantaged owner canmot en-
gzage in outside employment or other
business interests that comflict with

- the management of the firm or prevent

the individual from devoting sufficient
+ime and atbention to the affairs of the
firm to confrol its activities, For ex-
ample, absentee ownership of & busi-
ness and part-time work in a full-time
firm are not viewed as constituting
contirol. However, an individual could
pe viewed &8s controlling & part-time
business that operates only on eve-
nings andlor weekends, if the indi-
vidnal controls it all the time it is op-
erabing.

(1) A socially and sconomically
disadvanteged individual meay control
s, firm even though one or more of the

ipdividual’s immediste family mem-

pers (who themselves are not socially
and economically Risadvantaged indi-
viduals) participete in the firm as a
meanager, employee, owner, Or in an-
other capacity. Bxoept as otherwise
provided in this paragrapn, you must
make a judgment about the control the
socially and economically disadvan-
tagefl OWDEr exzercises vis-a~vis other
persons involved in the business as you
do in other situations, without regard
to whether or not the other persons are
immediate family members.

(2) I you cennot determine that the
gocially and economically disadvan-
taged owners—as distinot dfrom the
family a8 & whole—oontrol the firm,
then the socially and sconomically dis-
advantaged owners have failed to carry
their burden of proof conocerning ocon-
‘trol, even though they may participate
significantly in the firm’s activities.

(1) Where & firm was formerly owned
and/or controlled by & non-~disadvan-
taged individual (whether or not an im-
mediate family member), ownership
and/or control were transferred to a soO-
cially and -economically disadvantaged
individunal, and the non-disadvantaged
jpdividuel remsains involved with the
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firm in any capacity, the disadvan-
taged individual now owning the firm
must demonstrate to youw, by clear and
convincing svidence, that:

(1) The transfer of ownership and/or
control to the disadvantagsed individual
was made for reasons other than -ob-
taining oertification a8 5 DBE; and

(2) The disadvantaged individnal ao-
tually controls the management, pol-
icy, and operations of the firm, not~
‘withstanding the continuing participa-
tion of & non-disadvantaged individual
who formerly ownsd and/ar controlled
the firm.,

(m) In determining whether a firm i8
controlled by ite socially and eoonomi-
cally disadvantaged OWREIs, you may
oonsider whether the firm owns squip-
ment necessary o parform *its work.
‘However, you must not determine that
s, firm is not controlled by socially and
sconomiocally disedvantaged individ-

uals polely becamse the firm leases,

pather fhan owns, snch  equipment,
where leasing equipment is & normel
jpndustry practice and +he lemse does
not involve & relationship with & prime
contractor or other party that com-
promises the fndependence of the firm.

(n) You must grant certification to &
firm only for specific types of work in
which the socially. and sconomically

. disadventaged OWRETE have the ability

+o comtrol the firm. To become Ger-
Lified in an additional type of work,
+the firm meed demonstrate to you only
thet its socially and econorically dis-
adventaged OWDErS are able o control
the firm with respect to that type of
work, ‘You may not, in this situabion,
require that the firm be recertified or
submit & new application for oertifi-
oation, but you must varify the dis-
advantaged owner's control of the firm
in the additional type of work.

(0) A business operating under a fren-
chise or license pgreement may be cer-
tified if it meets the standerds in this
subpart and the franchiser or licenBer
is not affiliated with the franchisee or
}icensee. In determining whether affili-
stion exists, you should generally nob
consider the restraints relating to
standardized quality, advertising, ao-
counting format, and other provisions
imposed on the franchisee or licensee
py the franchise agreeroent or license,
provided that the franchisee or licensee

.49 CFR Subititie A (10-1-07 Ecition)

has the right to profit from 1td efforts
and besrs the risk of loss commensu-
rate with ownership. Alternatively,
oven though & framchisee or licenses
may 0ot be contirolied by virtue of such
provisions in the franchise agreement
or licenmse, affiliation could arine
through other means, snch as common
management or excessive restrictions -
on the sale or transfer of the franchise
ipterest or license.

(p) In order for & partnership to be
controlled by socially and economni-
cally disadvantaged individusls, any
non-disadvantaged partners must not
neve the power, without the specific

-written concurrence of the socially and

soonomiocally disadvanteged partner(s),
to conbractually bind the partnership
or subject the partnership o contract
or tort liability.

(@) The socially and ecomomically
disadvantaged individuals controlling &
firm mey use an employee leasing com-
pany. The use of guch & company doses
not preclnde the socially and economi-
cally disadvantaged ipdividnals Iram
controlling their firm if they conbinue
to maintein an employer-employee re-
Jationship with the ienped employees.
This includes being responsible for ir-
jng, firing, training, assigning, .and
otherwise controiling the on-the-job

 gpetivities of the employess,. as well as

itimate responsibility for Wage and
tax obligetions related to the employ-
8eB.

§26.78 What are ofher rules affecting
certification? .

(a)() Consideration of whether a firm
periorms & commercially useful funo-
tion or is a regular dseler pertains
polely to counting toward DBB gosls |
the participation of firms that have al-
ready been oertified as DBBs. Bxoept as
provided in paragraph (a)(2) of this seo-
tion, you must nobt consider comner-
cially vseful function igsues in any way
in making decisions about whether to
oertify a firim as a DBE.

(2) You may consider, in meaking cer-
tification decisions, whether & firm heas
exhibited a patiern of conduot ingdi-
cating 1ts involvement in attempts to
gvade or subvert the intent or require-
ments of the DEE program.
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(b) You must evaluate the eligibility
of & firm on the basis of present cir-
comstances, You must not refuse to
certify & firm based solely on historical
information indicating & lack of owner-
ship or control of the firm by socially
and economically disadvantaged indi-
viduals &b some time in the past, if the
firm ourrently meets the ownership
‘and control standards of this part. Nor
must you refuse o certify & firm solely
on the basis that it is & newly formed

frm.

(¢) DBE firms and firms seeking DBEH
ocertification shall cooparate fully with
your requests (and DOT requests) for
information relevant to the cergifi-
cation process. Failure or refusal to
provide such information is & ground
for & denial or removal of certification.

(d) Omnly firms organized for profit
may be eligible ‘DEBs. Not-for-profit
orgenizations, eved though controlled
by socially and sconomically disadven-
taged individnals, are not eligible to be
oertified as DEES.

(e) An eligible DRBE firm must e
ownsd by individuals who are socially
and economically disadvantaged. Bx-
cept as provided in this paragraph, &
firm that is not owned by such individ-
uals, but instead is owned by enother
firm—even & DBE Ffirm—osnnot be an’
eligible DBE.

(1) I socially and sconommically dis-
advantaged individusls own and con-
4ro] a firm through & parent or holding
company, established for taz, capital-
jzgtion or ofher Dpurposes consgistent
with industry prachice, and the parent
or holding compsany 4n turn owns and
controls mn operating subgidiary, yon
maey cerbify the subgidiary i it other-
wise meets all requirements of this
subpert, In this sitnation, the indi-
vidual owners -and controllers of the
parent or holding company are deemod
to control the subsidiery torough the
parent or holding COMPEnY.

(2) You mey oertify such s subsidiary
only if there is cumnulstively 51 peroent
ownership of the subgidiary by socially
and sconomically disadvantaged indi-
viduals. The following examples illue-
trate how this cumulative ownership
provision WOrkKs:

Ezample 1: Boclally and economicnlly dis-
advantaged indtvidusls own 100 percent of &
holding COXAPITY, which hes & wholly-owned
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subsidiary. The subsidiary may be certified,
if it meets all other reguirements.

Rzample & Disadvanteged individuals own
100 percent of the holding sompany, which
ownps 51 percent of & subsidiary. The sub-
gidiary mey be certified, if sll other require-
ments.are met,

Example & Disadventaged individuals own

80 percent of the holding compary, which in.

turn owns 70 percent of & subsidiary. In this
case, the cumulative ownership .of the sub-
sidiary by disadvantaged individuals 15 56
percent (B0 percent of the 70 percent), This is
more then Bl percent, 50 you &y oertify the
subsidiary, if all other requirements are meb.

Example 4 Same &8 ‘Bxample 2 or 8, but
someone other than the socially and eco-
nomically disadvantaged owners of the par-
ent or holding company controls the sub-
sidiary. Bven though the subsidiary is owned
by disadvantaged individuels, through the
holding or parent oompany, you cannot oer-
wify it beosuse it fails o mest oconfrol.re-
guirements.

Erxample 5 Digadvantaged individuals own
60 percent of the holding cOmipRNY, +“which in
4urn owns 51 percent-of & subsidiary, In this
onge, the onmulative ownership .of the sub-
sidiery by aisadventaged individuals is about
31 percent. This is less then .51 percent, 8O
yon cennot certify the subsidiary.

Example 6: "The holding company, in pddi-
+4ion +to the subsidiary meeking certification,
owns several other companies. The pombined
gross receipts of the holding companies and
jts subsidiaries are greater +han the Bize
stendard for the subsidiary seeking certifi-
cetion and/or the Bross receipts omp of
§26.65(D). Under the Tules concerning affib-
ation, the subsidiary fails to mest the size
standard and cannot be oertified.

(f) Recognition of & business a8 & S8p-
arate entity for taz or corpaorate pur-
poses is not necessarily pufficient to
demonstrate that a frm is an inde-
pendent business, owned and controlied
1y socially and economically disadvan-
taged individuals,

(g) ‘You mmstnob require & DBE frm
4o be pregualified a5 & oondition for
oertification mumless the recipient Te-
quires sll firme that participate in its
contracts and subcontracts to be
prequalified,

(4) A firm thab is owned by an Indian
tribe or Native Bawaiian orgamnization,
rather than by Indians or Native Ha-
waiians 86 individusls, &Y be eligible
for oertification. Buch & firmn must
meset the size standards of §26.36. Buch
a firm .must be controlled by socially
and economically digadventeged indi-
vidnels, as provided in §26.7T1.
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(1) The following special rules apply
to the ocertification of firms related to
Alaska Native Corporations (ANOs).

(1) Notwithetanding any other provi-
sions of this subpart, s direct or indi-

" rect subsidiary corporation, joint ven-

ture, or partnership entity of an ANC is
eligible for certification as a DBE if it
mesets all of the following require-
ments:

(1) The Settlement Commeon Stock of
the underlying ANC and other stock of
the ANC held by holders of the Bettle-
ment Common Btock and by Natives
and descendents of Natives represents s
mejority of both the totel equity of the
ANC and the total voting power of the
corporation for purposes-of electing &i-
rectors;

(11) The shares of stock or other units
of common ownership interest in the
subsidiary, joint venture, or partner-
ghip entity held by the ANC and by

- holders of its Setflement Common

Stook represent & majority of both the
total equity of the entity and the total
voting power of the entity for the -pur-
pose of electing directors, the general
partner, or principal officers; and

CONE ) SR gy

49 CFR Subtitie A (10-1-37 Edition)

Subpart E—Cetification
Procedures

§26.81 What are the reguirements for
* Unified Certification Programs?

(8) You and all other DOT recipients
in your state must participate in a
TUnified Certification Program (UCP). :

(1) Within three years of March 4,
1099, you .end the other recipients in
your state must sign an agresment es-
tablishing the UCP for that state and
pubmit the agreement to the Secretary
for epproval. The Becretary may, on
the basis of extenuating circumstanocss

Bshown by the recipients in the state,

extend this deadline for mo morse than
one additional year.

(2) The agreement must provide for
the establishment of & UCP meeting all
the requiremsnts of this section. The
agreement must specify that the UOP
will follow all certification procedures
and standards of this part, on the same
basie as recipients; that the UCP ‘shall
cooperate fully with oversight, review,
end monitoring activities of DOT and
ite operatbing administrations; and that
the TUCP shall implement DOT direo-

mndmnmn_nw__Livas and snidanne conpemine oartifio
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§121.103

a concern’s voting stock, and such mi-
nority holdings are equal or approxi-
mately equal in size, and the aggregate
of these minority holdings is large as
compared with any other stock hold-
ing, SBA presumes that each such per-
son controls or has the power to con-
trol the concern whase size is at issue.
This presumption may be rebutted by &
showing that such control or power to
control does not in fact exist.

(3) If a concern’s voting stock is
widely held and no single block ‘of
.stock is large as compared with ail
other stock holdings, the concern's
Board of Directors and CEO or Presi-
dent will be deemed to have the power
to control the concern in the absence
of evidence to the contrary.

d) Affiliation arising under stock op-
tions, convertible securities, and agres-
ments to merge. (1) In determining size,
SBA considers stock options, convert-
ible securities, and egreements ‘to

nmerge (including agreements in prin-

ciple) to have & present effect on the
power to control a concern, SBA treats
such optioms, convertible securities,

and agresments as though the rights

granted have been exercised.

(?) Apreements to open or continue
negotiations towards the possibility of
a merger or a sale of stock at some
later date are not considered '‘agree-
ments in principle” and are thus not

. given present effect.

(3) Options, convertible securities,

-and apgreements that are subject to

conditions precedent which are incapa-
ble of fulfillment, speculative, comjec-
tural, or unenforceable under state or
Tederal law, or where the probability
of the transaction (or exercise of the
rights) occurring is shown to be ex-
tremely remote, are not given present
effect.

4) An individual, concern or other
entity that controls one or nore other
concerns cannot use options, convert-
ible securities, or.agreements to appear
to terminate such control before actu-
ally doing so. SBA will not give present
effect to -mdividuals‘, concerns’ oOr
other entities’ ability to divest all or
part of their ownership interest in
order to avoid a finding of affiliation,

(&) Affiliation based on common man-
agement. Affiliation arises where one or
more officers, directors, managing

13 CFR Ch. | (1-1~D8 Edltion)

‘members, or pertners who control the
board of directors and/or management
of one concern also control the board of
directors or management of one or
maore other concerns. '

() Affiliation based on identity of inter-
est. Affiliation nay arise among two or
more persons with an identity of inter-
est. Individuals or firms that have
identical or. substantially identical
business or economic interests (such as
family ‘members, individuals or firms
with common investments, or firms
that are -economically dependent
through contractual or other relation-
ships) may be treated as one party with
such interests aggregated. Where SBA
determines that such interests should
be .aggregated, an individuel or firm
may rebut that determination with
evidence showing that the interests
deemed to be one are ‘in fact separate..

(g) Affiliation based on the newly orga-
nized concern rule, Affiliation may arise
where former .officers, directors, prin-
cipal stockholders, managing mermbers,

_or key employees of one concern orga-

nize & new concern in the same or re-
lated industry or field of operation, and
serve as the new concern's officers, di-
rectors, principal stockholders, man-
aging members, or key employees, and
the one concern is furnishing or -will
furnish the new concern with con-
tracts, financial or techmical assist-
ance, indemnification on bid or per-
formance bonds, and/or other facilities,
whether for a fee or otherwise. A con-
cern may rebut such an affiliation de-
termination by demonstrating a clear
line of fracture between 'the two con-
cerns. A ‘key employee’’ is an em-
ployee who, because of Tis/her -position
in the concern, has .a critical influence
in or substantive control over the oper-
ations or management of the concern.
(h) Affillation based on, Jjoint ventures.
A joint venture is an association of in-
dividuals andlor concerns with inter-
ests in any degree or proportion by way
of contract, express Or implied, con-
sorting to engage in and carry out no
more than three specific or limited-
purpose business ventures for joint
profit over a two year period, for which
purpose they combine their efforts,
property, money, skill, or knowledge,
but not on a continuing or permanent
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basis for conducting business gen-
erally. This means that the joint ven-
ture entity cannot submit more than
three offers over a two year -period,
starting from the date of the submis-
.sion of the first offer. A joint venture
may or may not be inthe form of a.sep-
.arate legal entity. The joint venture is
viewed as .a business entity in deter-
mining power to contrdl its manage-
ment. SBA may also determine that
the relationship between a prime con-
tractor and its subcontractor is a’ joint
venture, and that affiliation between
the two exists, pursuant to paragraph
(h)(4) of this section. ~

. (1) Parties to a joint venture are af-
filiates if any one of them seeks SBA
financial assistance -for use in connec-
tion with the jaint venture.

(2) Except as provided in paragraph
(h)(3) of this section, concerns submit-
ting offers on a particular procurement
or property sale as joint venturers are
affiliated with each other with regard
to the performance of that contract.

(3) Exception to affiliation for certain
_Joint ventures. () A joint venture of two
or more business concerns may submit
an offer as a small business for a Fed-
eral procurement without regard to af-
filiation under paragraph (h) of this
section so long as each concern is small
under the size standard corresponding
to the NAICS code assigned to the con-
‘tract, provided: :

(A) The procurement qualifies, as a
“bundied” reguirement, at any dollar
value, within the meaning of
§125.2(d) (1) (i) of this chapter; or

(B) The procurement is other than.a
“bundled” reguirement within the
meaning of §125.2(d)(1)(1) of thds chap-
ter, and:

(1) For a procurement having a re-
ceipts based size standard, the dollar
value of the procurement, including op-
tions, exceeds half the size standard
corresponding to the NAICS code as-
signed to the contract; or

(2) For a procurement having an em-
ployee-based size standard, the dollar
value of the procurement, including op-
tions, exceeds $10 million.

(i) A joint venture of at least one
8(a) Participant and one or more other
business concerns may submit an offer
for a competitive B(s) procurement
without regard to affiliation under

§121.108

paragraph (h) of this section sp long as
the requirements of §124.513(b)(1) of
this chapter.are mst.

(iil) Two firms approved by SBA to be
& mentor and protégé under 13 CFR
124.520 -may joimt venture as a small
business for amy Federal Government
procurement, provided the protégé
qualifies as small for the size standard
corresponding to the NAICS code as-
signed to the procurement and, for pur-
poses of 8(a) sole source regquirements,
has ‘not reached ‘the dollar limit set
forth in 13 CFR 124.519. '

(4) A contractor and its ostensible
subcontractor are treated as joint ven-
+turers, and therefore affiliates, for size
determination purposes. An ostensible
subcontractor 'is 2 subcontractor that
performs primary and vital reguire-
ments of a contract, or of an order
under a multiple award schedule con-
tract, or a subcontractor upon which
the prime contractor is unusually reli-
ant. All aspects of the relationship be-
tween the prime .and subcontractor are
considered, inmcluding, but not limited
to, the terms of the proposal (such as,
contract ‘management, technical re-
sponsibilities, and the percentage -of
subconttracted work), agreements be-
tween the prime and subcontractor
(such as ‘bonding massistance or the
teaming agreement), and ‘whether the

subcontractor is the incurnbent con-

+tractor and is ineligible to submit a
proposal because it exceeds the appli-
cable size standard for- that selicita-

* tion,

{5) For size purposes, a concern must
include in its receipts its proportionate
share of joint venture receipts, and in
its total number of employees its pro-
portionate share of joint venture em-
ployees,

() Afflltation based on franchise and Ii-
cense agreements. The restraints im-
posed on a franchisee or Mcensee by its
franchise or license agreement relating
to standardized quality, advertising,
accounting format and other .similar
provisions, generally will not be con-

sidered in determining whether the’

franchisor or licensor is affiliated with
the franchisee or licensee provided the
franchisee or licensee has the right to
profit from its efforts and bears the
risk of loss commensurate with owner-
ship. Affiliation may arise, however,
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+hrough other means, such as common
ownership, common management or ex-
cessive restrictions upon the sale of the
franchise interest. :

|61 FR 3286, Jan. 31, 1996, as amended at f2
FR 26381, May 14, 1897; 63 FR 35738, June 30,
1998; 84 FR 57370, Oct. 25, 1998; B5 FR 30840,
May 15, 2000; 85 FR 35812, June §, 2000; 65 FR
45833, July 26, 2000; 69 FR 29201, May 21, 2004
70 FR 51248, Aug. 30, 2005] ’

§121.104 How .does SBA celculate .an-
nual receipts?

(a) Receipts means '‘total income” (or
in the case of a sole proprietorship,
“gross income') plus “'cost of goods
sold" as these terms are defined and re-
ported on- Inmternal Revenue Service
(IRS) tax return forms (such .as Form
1120 for corporations; Form 11203 and
Schedule X for S corporations; Form
1120, Form 1065 or Form 1040 for LLCs;
Form 1085 and Schedule K for partner-
ships; Form 1040, Schedule F for farms;
Form 1040, Schedule C for other sole

propristorships). Receipts do not in-

clude net capital gains or losses; taxes
collected -for and remitted to & taxing
authority if included in gross or total
jncome, such as sales or other taxes
collected from customers and exclud-
ing taxes levied on the concern or its
employees; proceeds from transactions
between a concern and its domestic or
foreign affiliates; .and amounts col-
jected for another by a travel agent,
real estate agent, advertising agent,
conference management service Ppro-
vider, freight forwarder or customs
broker. For size determination pur-
poses, the only exclusions from re-
ceipts are those specifically provided
for in this paragraph. All other items,
such as subcontractor costs, Teimburse-
ments for -purchases a contractor
mekes at a customner's Tequest, and em-
ployee-based costs such as payroll

taxes, may not be excluded from re-’

ceipts.

(1) The Federal income ‘tax return
and any amendments filed with the
IRS on or before the date of self-certifi-
cation must be used to determine the
size status of a concern. SBA will not
use tax returns or amendments filed
with the IRS after the initiation of a
size determination.

(2) When a concern has not filed 2
Federal income tax return with the

13 CFR Ch. | (1-1-08 Ediifion)

IRS for a fiscal year which xnust be in-
cluded ‘in the period of measurement,
SBA will calculate the concern's an-

" nual receipts for that year using any

other available information, such as
the concern's regular books of account,
audited financial statements, or infor-
mation contained in .an affidavit by &
person ‘with personal knowledge of the
‘facts.

(b) Completed fiscal year means a tax-
able ‘year including any short year.
“Taxable year’ and ‘‘short year’ have
+the ‘meanings attributed to them by
the IRS.

(c) Period of measurement. (1) Annual
receipts of a concern-that has been in
business for three or more completed
fiscal years means the total receipts of
the concern over its most recently
corapleted three fiscal years divided by
three. L

(2) .Annual receipts of a concern

-which has been in business for less

+han three complete fiscal years means
+he total receipts for the period the
concern has been in business divided by
the number of weeks in business, ul-

. tiplied by 52.

(3) Where a concern has beer.in busj-
ness three or more complete fiscal
years but has a short year as one of the
years within its period of measure-
Inent, annual receipts means the total
receipts forthe short year and the two
Full fiscal years divided by the total
qumber of weeks 4n the short year and
-the two full fiscal years, multiplied by
52.,

(d) Annual receipts of affiliates. (1) The
averape annual receipts size of a busi-
ness concern with affiliates is cal-
culated by mdding the average annual
receipts of the business concemn with
the average annual receipts of each af-
filiate. .

(2) If a concern has acquired an affil-
jate or been acquired as an affillate
during the applicable period of meas-
urement or before the date on which it
self-certified ms small, the annuel re-
ceipts used in determining size status
jncludes the receipts of the acguired or

acquiring concern. Furthermore, this
aggregation applies for the entire pe-
riod of measurement, not just the pe-
riod after the affiliation arose. - -

(3) If the business conecern or an affil-
jate has been in business for 2 period of
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jess than three years, the receipts for
‘he fiscal year with less than a 12
month period are annualized in-accord-
ance with paragraph (©) (@ of this sec-
tion. Receipts are determined for the
concern and its affiliates in accordance
with paragraph (c) of this section even
though this may result in using a dif-
ferent -period of measurement to cal-
culate an affiliate's annual receipts.

(4) The annuel receipts of a former
affiliate are not.included if affiliation
cemsed before the date used for deter-
mining size, This exclusion of annual
receipts of a former affiliate applies
during the entire period of measure-
.ment, rather than only for the period
after which affiliation ceased.

(e) Unless otherwise defined in this
section, all terms shall have the mean-
4ng attributed to them by the IRS.

{61 FR 3286, Jan. 3L 1806, as amended at 65
FR 48604, Aug. 8§, 2000; 68 FR 28203, May .21,

-.2004)

£121.105 ‘How does SBA define “busi-

. Tess concern or conocern”?

(a)(1) Except for smell agricultural
cooperatives, & business concern eligi-
ble for assistance from SBA as & small
business is & business entity organized
for rofit, with a place of business lo-
cated in the United States, and which
operates primarily within the United
States or which makes a -significant
contribution to the U.S. economy
through payment of texes or use of
American products, materials or labor.

(2) A small agriculturl cooperative
is an association (corporate or other-
wise) acting pursuant to the provisions
of the Agricultural Marketing Act (12
U.5.C.A. 1141j) whose size does not ex-
ceed the size standard established by
SBA for other similar agricultural
small business concerns. A small agri-
cultural cooperative's member share-
folders are not considered to be affili-
ates of the cooperative by virtue of
their membership in the cooperative.
However, a business concern or cooper-
ative that does not qualify as small
under this part may not be 2 ‘member
of a small agricultural cooperative,

(b) A business concern may be in the .

legal form of an individual proprietor-
ship, partnership, limited liability
company, corporation, joint venture,
association, trust or cooperative, ex-

§121.106

cept that where the form is a joint ven-
ture there can be no more than 48 per-
cent participation by foreign business
entities in the joint venture,

{(©) A firm will not be 4{reated as a
separate business concern if .2 substan-
+ial portion of its.assets and/or Habil-
jties are the same as those of a prede-
cessor entity. In such & case, the an-
nuzl receipts end employees of the
predecessor will be taken into.account
in determining size.

{61 FR 3286, Jan. 31, 1898, as amended at 70
FR 51248, Aug. 30, 2008]

§121.106 How does EBA calculate
number of employees?

{2) In determining & concern's num-
ber of employees, SBA counts all indi-
viduals employed on a full-time, part-
#ime, or other basis. This includes em-
ployees obtained from & temporary em-
ployee agency, ‘professional employee
organization or leasing comncern. SBA
will consider the totality of the cir-
cumstances, including criteria used by
the IRS for Federal income tax pur-
poses, in determining whether "individ-
ugls are employees of a conceran. Volun-
teers (i.e., individuals who receive no
compensation, jncluding mo  in-kind
compensation, for work performed) are
not considered employees.

(b) Where the size standard is number -
of employees, the method for deter-
mining a concern's size includes the
following principles:

(1) The average number of employees
of the concern is used including the
employees of its domestic and foreign
affiliates) based upon pumbers of em-
ployees for each of the pay periods for
the preceding completed 12 calendar
months.

(2) Part-time and temporary employ-
ees mre counted the same as full-time
employees,

(3) If a concern has not been in busi- -
ness for 12 months, the average number
of employees is used for each of the pay
periods during which it has been in
business. . .

(4 (1) The average qumber of employ-
ees of a'business concern with affiliates

.is calculated by adding the average

number of employees of the business
concern with the average number of
employees of each affiliate, If a com- °
cern has acguired an affiliate or been
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acquired -as an affiliate during the ap-
plicable period of measurement or be-
fore the date on-which it self-certified
as small, the employees counted in de-
termining size status jinclude the em-
ployees of the acquired or acquiring
concern. Furthermore, this apggrega-
tion applies for the entire period of

13 CFR Ch. 1 (1-1-08 Edition)

§121.108 ‘What are the penaliies for
misrepresentation of size statns?

In addition to other laws which may
e applicable, section 16(d) of the Smail
Business Act, 15 U.S.C. 645(d), provides
severe criminal penalties for know-
ingly misrepresenting the small busi-

measurement, not just the Period after .TIeSS size status of a concern in conmnec-

the affiliation arose.

(ii) The employees of a former affil-
jate are not counted if affiliation
ceased before the date used for deter-
mining size. This exclusion of employ-
ees of & former affiliate applies during
the entire period of measurement,
rather than only for the period after
which affiliation ceased.

|81 FR 3286, Jan, 31, 1985, &5 amended .at 69
FR 29203, May 21, 2004

§121.107 How does SBA determine &
concern’s “primary ind

1In determining the primary industry
in ‘which & concern Or & concern com-
bined with its affiliates, is engaged,
SBA considers the distribution of re-
ceipts, employees and costs of doing
business.among the different industries
in -which business operations occurred
for the most Tecently completed fiscal
vyear. SBA may also consider other fac-
tors, such as the distribution of pat-
ents, contract awards, and assets.

tion with procurement programs. Sec-
+ion 16(a) of the Act also provides, in
part, for criminal penalties for know-
ingly making false statements or mis-
representations to SBA for the purpose
of influencing in amy way the.actions
of the Agency. o

SIZE STANDARDS USED T0 DEFINE
SMALL BUSINESS CONCERNS

§121.201 What size standards has SBA
jdentified by North American In-
dustry Clessification System codes?

The size standards described in this
section. apply to all SBA programs-un-
less otherwise specified in “this part.
The size standards themselves are ex-
pressed either in number of employees
or znnual receipts in millions of dol-
lars, unless otherwise specified. The
munmber of employees or annual re-
ceipts indicates the maximum allowed
for a concern and its affiliates to be
considered small.

_SMALL BUSINESS SIZE STANDARDS BY _I;JAICS INDUSTRY

. Size standards | Size slandards
NAICS codes NAICS LS. Indusiy title In millions of in number of
doliars employses

secter 11~—Agriculture, Forestry, Fishing and Hunting

411—Crop Prod

4141110 Y Famming
111120 ... . | Diigaed (exospl Boybean) Farming
111130 . | Dry Pea and Bean Faming
111140 . | Whea! Famminp
111150 . .. | Com Farming
411180 wovvmens .. | Rice Farming
. | Dligesd and Grain Gombinetton Farming
" . | All Other Grain Farming
114211 sossresmssmmosronns | POLBIO FarMING
111218 Olher Vagetable {exospl Potalo) and Melon FBIMING cusansessseserssnens
111310 . | Orange Groves

111820 .. Clirus*(excapt Orange) Groves

111381 .. Apple o!chards

111332

rape y
141338 Strawbetry Farming

111334 Berry (exosp! Strawbearry) Farming

1118336 .

Trae Nul Faming

P

111336 ..

Frull and Tree Nuw G lon Farming

111388 .. . | Other Nongitrus Frull Faming
111411 F Praduatl
111418 ... - | Other Fond Crops Grown Under Cover

. | Nursery and Tree f
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SMALL BUSINESS SizE STANDARDS BY NAICS iNDusTRY-—Continued

Size siandards | Size slandards

NAICS codes NAICS U8, Industry title In millions of In number of
dollars empioyaes
Floricullure Produclion E0.75
“Tobacco Farming §0.75
Colion Famming - 20,75 | -
St 1e Farming $0.75
Hay Farming $0.75
Supar Besl Farming 076
T49892 cumsseomemsensennns | PEBOUL Farming 3076
491888 connsesnssemsossonsenns | All Olher Miscellaneous Or0p FBIMINRG srsasesmssssssssemesssentosseseriessaets $0.75

Subsector112—Antmal Production

112111 crvsenen ... | Besl Callie Ranthing and Famming
Catlle Faediols
Daly Caltle and Mik Production
Hog and Pig Fam\lnq
Chicken Egg
Brolisrs and Olher Meal Type Chioken Production e
Turkey P
Poultry Hatcherles JORR———
TP ict:1s JO—— e - Poultry Produall

112410 cvremssssssssnsennens | ENIBEP Farming D

12420 cuunmsnermrreanscen | B8 Farming
R R 11- & E—— Finfish Farming and Flsh Hatoher
R} -1-3 - R—— Shalifish Farming
- Olher Ag\

cesareresnissessin

Horse and OtherEquine F
Fur-Beating Animat and nabbll Produsil
All Other Animal f

412880 ssanssssiser

Subsactor 118—Fuorestry and Logging

TTCL R L Jp— | 1) Tract Oparati
118210 Forest jes and Gathering of FOrest PIotulS s
113310 Logging

Subseptor 114—Fishing; Humting and Trapping

14111 Finlish Fishing.
144142 cemismersessmesen: | Shlish Fishing
Other Marine Fishing

: Hunting and Trapping

Subsaciar 115—Support Activities for Agriculture and Foresiry

EETT-IE | J— e o)L Glnntng
415112 Soll Prep Planling, and G 1 -
116913 .. Crop Harvesting, Primarlly by Machi

116114 - Postharves! Crop Activities {swoepl Gollon Qinntng)

115115 cunenn Fnrm Lahur Ccm\mu\urs and Crew Loadars ..

116118

116210 .. . Suppur\ Aalivitles for Anlmal Product

115310 ., ... | Support Activilies far anslry 1.
EXCEPT Fares\ Fire Supprasst .
EXCEPT Fusls N g | Servlnen "

Seclor 21—Mining, Quarrying, and Olf and Gas Exiraction

Subseotor 2110l and Gas.Extranlion

Crude Peirolsum and Nn\um\ Bas Extraclion B0O
Natural Gas Liquid 500
Subsector 214—Mining {exospl Olf and Gan)

Biluminous Cosl and Lignite Buﬂaoa Mlnlng 500
Alluminous Goal Un d Minin, . 500

Jte Mining - 800
iron Ore Mining . " 60D
Gold Ora Mining 500
Sliver Ore Mining 500
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SMALL BUSINESS SIZE STANDARDS BY NAICS INpusTRY—Continued
Slze standards | Size standards
NAICS codes NAICE LLS. Industry tllle in millions of in number of
ollars ampioyess
Lead Ore and Zinc Ore Mining 500
Copper Ore and Nlokal Ore Mining 500
Uranium-Radlum-Vanadium Ore Mining 500
All Other Metal Ore Mining 500
Dimansion Stone Mining and Quaryling 50D
Grushed and Broken Limestone Mining and Quarrying 50D
" | Crushad and Broksn @raniie Mining and Quamying 500
242319 cuummmmmmemreseenneens | Olf107 Crushed and Broken Stone Mining Bnd QUEYING e [ esesssessemsesson . 500
Gonstruclion Sand and Graval Mining .500
Indlustrial Sand Mining 500
Kaolin and Ball Clay Mining 500
Clay and Garamlo and Refractory Minerals Mining 500
Potash, Goda, and Borate Mineral Mining BO0
292392 .eessesmsssmsisnneens | PHOSPhALE FOCK Mining 500
212393 Othar Chemical and Fertllizar Mineral Mining . 500
212388 ..ovemsssssssnsnenes | All Other Nonmatallic Mineral Mining " 50D

subsactor 213—8upport Activities for Mining

P L —

Drilling Oll end Gas Welis

298112 surmresmesnsasessernens | SUppOL Activilies for Ol and Bas Op 868
P31 s Ro—— Suppor Activities for Ocal Mining . 868.5
ALy} L p— Support Activilias for Metat Mining SB6
213116 coevemesersomensensns | SUPPOM Aclivilles for Nonmetallic Minerals (BXxcapt: FUBIB) v [T [p—
Saotor 22-=Hilitias
.Bubsacior 22t—Utilities

Hy lactric Powsr Ul Ses # h

Fossll Fual Electric Power i See

Nuclear Elsctric Power See

Other Electric Power i Gee

Electric Bulk Power Tranamisslon and Control Bep

.221210 wvene Natura! Gas Distrbution
221310 ... Water Supply and irrigali
221320 b \ Facililies

Elsolsic Power D

Baee foainole

221830 sonmsemsomrsenasresner

Steam and Alr-Condifioning Supply

Secior 23—Construction

Subssotor Z36—Construction of Bulidings

New Single-Famlly Housing G ion (except Op \ders)

New Mullitarily Housing Ct {exoept Oparalk ) e
New Housing Operali itd
Industrial Bullding G

236220 Ci el and \ional Bullding G 1

Subsscior 237—Hesvy and Civll Engineering Construction
237110 .o Waler and Bewer Line and Relaled Bl C
237120 consreen Oll and Gas Fipaiine and Related Siruoluses GONBIICNON wuwmmsums

237380 sernnsrersssesarmessens
237210

Powar and Gommunicalion Line and Relalad Binclures Construclion

237310 Lesreensmmmerssnsensens
237890 ansissemssnresemies
EXCEPT, .

Land
Highway, Siraal, and Bridge G 1l

Other Heavy and Civil Englneering G llon

Dredging and Suriace CleRnup AIVIUBE® wuwsmumssmsmmme

]

vasanesaseras

tor 238—Spesiaity Trade O

Poursd Conorete Foundation and Struature CONWBLIAT e
\e C

Strulural Steel and Pracas! G

S———

Framing Coniraciors

Masonry Conlraciors

Glass and Glazing C

Rooling G

Biding C

Oiher Foundalion, Struclure, and Bullding Extarior CONaclomns e, -
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srnall Business Adminisiration

§121.201
SMALL BUSINESS SIZE STANDARDS BY NAICS INpusTRY—Confinued
Size slandards | &
NAICS codas NAICS LS. Industsy tite .| ‘nllions of i
d employees
238210 Elecirical Contractars and other Wiring Instaliation Contractors 130
238220 ‘Plumbing, Heallng, and Alr-Cundlllnning CONLACLONS wwermees $13.0
288280 .ecomaserssen: Other Bulldmg ‘813.0
238310 commmmsmsersesesnne | DIywaN AN fion G i . $18.0
2UB32D somsermmeerasessmuense | FAINNG and Wnll Govering COMIACIOMN umemmseerscsseosseremsrasrmsessss o $13.0
238330 Flooring G $13.0
28B34D ccunmrisssmsssessensns “Thie and T G I $13.0
238350 Finish Carp G t £18.0
238380 Other ling Finishing Cf $18.0
238810 Site Preparalion C i $13.0
238880 All Olher Spaclalty Trade O n . 18518.0
238880 svsmrrssernees | Bulliding and Properly Sp \ally Trade Servioss 12 18513.0
EXC! Bullding and Properly Specialty Trade Servioas 19 wummmesssimissosnes 18§12,0
Beators 31-33—Manufacturing

Subssctor 311—Faod Manutacturing

319114 ommmmsomeenes | DOD 8RO O&t Food Manutnuturlnn 500
LSRRk L Po—— o ¢ Animal Food M ring 600
BI121Y asrommasrooonans | FiOUF Milling .. 500
811212 coommsusnrivnnen | PGS Milling 500
Mall Manutzeturing 600
Wat Com Milling 750
Soybean Processing 500
B11228 commsmnsersnansenes | OHOT Olisaed F i 1,000 .
811285 womerisreensnsennss | FaIS 8NG Ol Relining and Blsndlng 4,000
311230 " kias! Caraal 1,000
311311 Mills 500
I 1<) 1-O—— Cane Supar Relining . 750
B11313 coeisrmssereen Beal Supar 750
511320 esmeermsemaneenenn | OhODOIBLE and Conlacunnery Menulamurlng !mm Gacao BBEME avasrers | ssamsssssssssrscsmrseons B0
311330 Gonisctionery Munule.cluﬂng from F *BOD
311340 Non-C i Manulaulunng 500
.. | Frozen Frull, Julr.a and Vegetabie } 500
Frazen Specially Food Manulamunng 500
Frull and Vegelable C: 3500
Specialty Canning 1,000
‘Dried and Dehydmled Food Manutacturing 500
. | Fluid Mitk 500
.| G y Butier Iy . §00
Chsese & li - : 500
Dry, C d, and Evar d Dairy Product Manufaciuring aee. 500
L) R 871 E— | tce Cream and Frozen Desser b 500
73 | ) | R ——— Anlmal {excep! Poully) Slaughier 500
[ 1] 1) A R—— Meat Pre ram G 800
311818 summresremmsensammes | REMENND and Maal By-produc | Ing 500
[L R L3t —— o . BOD .
311711 \ood Canning 500
BI171Z ossreeossasenes | FrB8N BN FrozON food F ) 500
anrait Halall 50D
311812 el Bak 500 ({
811813 ... szen GCakes, Ples, and Other Rasiies [V TEITIEYCL 1 —a— 500
311821 ... Cuokie and Crauker 750
311822 ... Flour Mixes and Dwgh Menulaoluring trom PurchBsad FIour ausae. 500
BI1B23 cemvrrrrsssrmsesesns | DFY PREIB 500
311830 Tortilla 500
BB swnnrsosmnesmennes | ROBBEIST NUIS and Peanul Buller Manulaoluring 500
Other Sneck Food 0 500
Collee and Tea b ti 500
Flavoring Symp and te A 80O
Mayonnalse, Dran\ng and Other Prapared Sauce Manulacluing .. 500
Spica and Exirol | 500
Perishabls Praparad Foud Manulacturing 500
All Other Food 500 -
312 and T Product M ) .
: salt Drink i . - - 500
Bollied Walsr i - 600
ice o - 500
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§121.201 13 CFR Ch. | (1-1-08 Edition)
SmaALL BUSINESS SIZE STANDARDS BY NAICS INnDusTRY—Continued
. Size standa
NAICS codes NAICS U8, industry tille i millions g:lls sn"ﬁﬂﬁﬂﬁ?ﬁf‘
lars smpioyses
312120 i : 500
312130 " i ‘500
312140 wieernes . | Disliiteries 750
312210 ... | Tohacco Stemming and Redrying 500
aiz2z21 .. Cigarette A jaciuring 1,000
312228 ... Olher Tobacco Prottict Manutacturing 500
Subseotar 313—Textlla Milis
318111 Yam Spinning Mills 500
318112 Yam Texturizing, Throwing and Twisling Mills . g E0O
fcDE 2 F JRU— “Thread Mills “ 500
318210 aervseserressens Broadwoven Fabric Milis . 1,000
813221 seerversern Narraw Fabric Mills 800
"BIB222 wessssreersersrsorn Schllfli Machl \dery , .600
313280 .eervenne Nonwoven Fabric Mills 500
Fcy LT ) [R—— Wall Knit Fabric Mills 800
et L J——— Olher Knll Fabric and Lace Mills 800
313811 i abtio Finishing Mills 1,000
BIB312 sovvvmmsssenssenss | TEXNIS 200G Fabric Finlshing (exoept Broadwoven FADG) MIS semreessenn | ssmsssessasssssersrin 5Q0
343320 aurerserssssessososens | FEDHO Ooating Mills 1,000
Subsactor 314—Textlle Product Mille
314110 eomessesensosssuese | CAFPEL BNKE LG Mile 500
B1A12Y sumesensmeseonsenrnnes | GUEIN @0 Drapery Milis . ; * 600
{ 314128 Othar Household Texllle Praduct Mills 500
i J o LT — . | Texile Bag Mils 8§00
314812 cernreres: Canvas and Relaisd Product Mills 500
3711} Re— Rope, Cordage and Twine Mills : 500
. B14H82 -ovmersenessmsssmeess | Ti18 Cord and Tire Fabric Mills 1,000
B1488Y surrmmesmoenesswner | All ORET Miscellaneous Textile Product Mills | 500
ror 316—Apparsal W gt
Fcy [ I ERR—— Shaer Hosiery Mills -500
Othar Haslery and Sock Mills 500
0 Knitiing Mills 500
Undi ~and Nip! Knitting Mlils 500 .
Mer's and Boys' Cul and Sew Apparel G 500
Women's, Girls', and Injans' Gul and Sew Appare! C P— 500
Man's and Boys' Cut and Sew Underwaar and Nigl jac- 500
-uring.
Men's and Boys' Cut and :Sew Sull, Goel and Overoal MERUBC- | crveraes vermrareress 500 °
turing. .
. Men's snd Boys' Cul end Sew Shit (except Work Shir) Manulao- | e savosesasn 500
wring.
MB":-IS and Boys' Cul .and Sew Trousar, Black and Jean Manuac- | s 50D
turing. "
. | Men's'and Boys' Gul and Sew Work Clothing i 500
Men's and Boys’.Cut and Sew Other Outarwear ManUBCIUGNG e | sesessemsassmmens 800
" | Woman's end Gins' Cul and Sew Lingsrle, Loungewear and Nighi- 500
wear Menufagluring.
Women's and Girls' Cut and Sew Blouse and Shint MBnUIBCILIAND wr | seressssessmensssersesss BO0
Women's and Glris' Cul eng Sew Dress Manutacluring BOO
. " | Women's and Glde’ Cul end Bew Bull, Coal, Tallored Jackel o731 ] [ 600
Bkt Manulacturing. .
Women's and Giris' Cul and Baw Other Outerwear ManUIRCIUANRE ar | sossrsememsansserse 500
Infants’ Cut and Sew Apparel A i 500
1 :7:1: - R—— Fur and Leathar Apparel Manuiacuing 500
, 316288 ... All Other Cut and Sew Apparel fact 500
<3231 ) N Hal, Cap and Millinery i 500
Glove and Milien Manulscturing 500
Men's and Boys' Mec 500
Other Appare! Accassories gnd Other Apparel MBNUIBOIARG we-crees 500
Subsecior 316—Leather and Altia Pro! Y] ring
Lealher and Hide Tanring and Finishing - : 500
Rubber and Plaslics F h m . 1,000
House Slipper Man R 500
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Smdll Business Administrafion ' §121.201

SMALL BUSINESS SIZE STANDARDE BY NAICS INDUSTRY-——Cantinued

. Blze standards | Size standards
NAICS codes NAICS L.5. industry lila tn millions of in number of
daliars employess

316218 fMen's Foolwanr (except Athl \io) i 500
316214 .. ... | Women's Foolwear {axcap! Athistic) A i 500
316218 wireeee . | Other Footwaar b wing - 500
B1BOBT cocosessar Luggage A turd Jre—— 50D
316982 ausreesnrareen Women's Handbag and Purss otui 500

Personal Leather @Good (exaept Women's Handbag ang PUIBE) MBI | aensmemesmimmmaniss 500

utacluring. - :
T s Jp— . e ULy Leather Gaod and Allled Product b lactur . . EOO
Subsactor 321—Wood Pradual Manutacturing

321118 esssrssaenase i) Jre— EOQ
821114 wmrrns . | Wood Praservalion 8 500
321211 cveacaren Hardwood Venser and Plywood 500

321212 s Sollwond Venesr and Plywood Menutacturing 500
azi213 £ng d Wood ber (exospl Trues) MERUIECIUAND samseasmessseore . 500
21214 spmusessssmsarssseon | TFUSB Manutacturing . 500
Reconstiuted Wood Product Manutacludng ' 500
Vo[- ) |y Qee—— Waood Window and Door Manufaolusin 500
B2AB12  avesmsmssrismenirson | OUL Stock, Resawing Lumber, and Planing 500
G21B1B sveonomrssssesmeasn | OWHBL Millwork {inciuding Flooring) §00
321820 . Woot Contalner and Paliet Manul turing ' 500
7L |- Manuigctured Home (Moblle Home) Manulacluring . 500
P73 U= - p— " | Prelabrioaisd Wood Buliding Manutacturing 500
821888 wssssissassessaserns All Other Miscelianesus Wood Produel Manulacturing 500
-Subsestor 322—Paper Manuiacturing
Fv22x b 11 SO Pulp Mills 750
322121 searenrens Paper (axoept print) Mills 750
322122 Newsprint Mils 750
322130 Paperhoard Mills 760
322211 conrmmersrmarvesosesses Corrugated and Solid Fibsr Box aing 500
T Ty |- O————— Falding Paperboard Box Manuiaciuring 760
- | setup Peperboard Box Manulactuting 500
Fbaer Can, Tube, Dum, and Sirniiar Products b ing 500
Non-Folding Sanitary Food Contalner N bl 750
Coated end Laminaled f kaging Papar 500
Goaled and Laminatad Papar A tor 500
Piaslios, Fall, and Coated Paper Bag 500
Uncoated Paper and Multiwall Bag ' 500
Laminated Aluml Foll ring for Fiaxible Packaping Uses 500
B22226 aresesseeserammrreamss surface-Coated Paperboard rh . 500
B vrssc] I Dis-Cut Paper and Paperboard Olfice ppll (111" [ - 500
322232 lope ing - . 500
B2223B seesraemmessrisesienss Stalionery, Tablel, and Related Product M {
V7 | R Sanltary Peper Product M it
322298 All Olner Canverted Paper Product Manut
Subsector 323—Printinp and Related Support Activites
323110 G rolal Uthographic Printing BOO
323111 C lal Prinling §0D
[¢ rcial Flexopraphic Printing 500
Commercial Bereen Printing 500
Quiok Prinling 500
B2BA1E sensesrrsssemannnes | DigHEN Printing 500
FTL R J— Mantiold Business Forms Prining 500
B2BIMT surssvsessessssmann | BOOKE Prinling 500
Blankbook, Loose-laal ‘Binder and Devioe Menul m 500
flich ) — Qther ( cial Prinling 600
323121 .. Tradebinding snd Related Work 500
3823122 .. Prapress Bervioes 500
Subssctor 324—Petroleum and Cont T
324110 Pairol F riag4 41,600
324121 Asphall Paving Mixture and Block N laotwsri BOD
324122 o Asphall Ehingle and Coaling il Hin 780
324181 .. Petroleum Lubricaling Olf and Grease o 500
324188 ... Al Other Patrolsum and Coal Produois ing 500
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§121.201 13 CFR Ch. | (1-1-08 Ediition)
SmALL BUSINESS SizE STANDARDS BY NAICS INpusTRY—Continued
: size alandards | Slze &
NAICS codes NA(CS LS. Industry tite - in millions of jzs standars
. doltars smployess
k tor 325—Chemical M h
325110 Petrochemioal A e 4,600
325120 sermensersssosronsorses Industrial Gas A li - 1,000
G511 ooseessmmsereesens | IROIGRAAIC DYE and Plgment ) ring - 1,000
"B25132 rssesrseenn Synthetlc Organic Dye and Figment 7EO
Alkalies-and Chlotine ring - 1,000
Garbon Black Marnul 500
All Other Baslo Inorgaric Chemical Manufaciuring 1,000
fclich - QR @Gum and Wood Chemioa! Manulacluring . 500
BI5102 omessmmsrnsens | Cyallo Crude and Intermadiate Manulacturing A . 750
Ethyl Alcohol luring 1,000
Alf Other Basic Organic € ical Manulactusl 1,000
s Piastics Material and Reeln Manuiasiuring 760
325212 anseee | Synithsll Rubbsr i 1,000
Celiutosic Organic Fibar Manutacturing 1,000
B2E222 usmsisvenserassinss Nonosiiutostc Organlo Fiber Manutaciuing 1,000
825311 cvsemmsmrsssserresss | NIFOENOUE Fertiiizer Manuiaaturing 1,000
BBBA1Z sonserssessessressarens Phosphalic Feriizer Menutaciuring 500
BZEB14 somessmeremmeneneos | FoIIZEF {Mixing Only) Manulasuring 500
325820 sseerstsssrseramasonees Pesticide and Other Agri itural Chemigal ManuIROIARG wuummer | susssmissesssmniers 500
325411 Medicinal and fical h L] 750
326412 F tical Praparation A facluring 780
326413 IneVitro Disgnost! Manutasiuring EOO
Lo Tr-T QT J———— Blological Product (exespt Diagnostio) Manutactunng B0
Paint and Goaling } ating -B00
Adhesive Manutactudng 500
Soap and Other Detergant Menuizcluring 750
Polish and Other Sanitat Qood 800
Suriace Adlive Agent i 500
Tallal Praparat! Manulactusing 500
Printing Ink ring 500
Explosives Manutacluring 750
Gustam Compounding of F hassd Resins 500
Photographic Fiim, Paper, Piate und Chemical MEnUIACIUANG wmweers | sormmesessssssasssseeser 500
. | All Other | Ghamical Product and Preparation Manut 500
juring. :
325—Plastics and Rubber F ng
Plasiics Bag and Pouch ing . BaO
Unsupporisd Plasiics Packaging Film and Shaet Ty — 500
328113 veveavassosesreens Unsupported Plastics Fim and Sheel (except Paokaging) -Manutao- | e 50O
. turing.
foi:3 b pe— - Unsupported Plastics Profite Shapas Manulactusing - 500
EV10) b J— Plastics Pipe and Plpe Filing i 500
326130 ... .. | Laminated Plaslcs Plale, Shes! and Shepe 500
326140 .ovesn .. | Polystyrene Foam Praduc! 7 BOD
328160 - Ural::ns and Other Foam Product (except yBly l 500
turing.
326160 ... | Plastics Bottle ) i EO0
BZB18T sensrrersen | Plastics Plumbing Fixtura Manutaciuring 500
328182 <senve Realliant Floor Covering Menulaoturing 7560
326189 .o All Other Pleslics Produot ircturt 500
“Tie Manulagturing {exoep! F ding)® 1,000
“Tire F di .BO0
326220 <veeer Rubber and Plaelics Hosee and Belling Manulaciuring 600
B2BIBY oremesssreessonss | FAUDDET Product Manulaotwsing lor Mechanical Use o 500
328200 sumunsssssemsessne | Al Othar Rubbar Produs! Manuleoluring e . BO0
Subsnotor 3Z7—Nonmetalito Mineral Product Manutaeturing
RcV-74 % | R— Vitreous China Plumbing Flxiure and China and Earnhenware [-T2011 T [Pt 780
room Accessories Manulaciuring.
[<V-ra R V- R————— Vl\mnus Ching, Fine Earhanwere and Other Pollery Product Menu- —— 500
i aaiuring. .
327113 ... Poroeiain Eleciioal Bupply Menulacturing 600
327121 Brick and Structural Clay Tile b i 800
22122 . Ceramic Wall and Floor Tlle 500
327123 .. Other Biructural Clay Product nng 500
327124 o Clay R y ring 500
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§121.201
SMALL BUSINESS SIZE STANDARDS By NAICS iNpusTRY—Continued
Size siandards | Size standards
NAICS codes . NAICS LLS. Industry file In-milions of in number bt
doliars employeas
827125 .evsense Nonclay f y N { P 750
Fial Glass A i 1,000
Olher Prassed and Blown Glass end Bl Manut Tujpe— 750
Glass Container Manulacturing - P 750
Glass Product A ring Made ol F d Glass EOD
Cement Manuiacturing . - 750
‘Ready-Mix Conarele & BOD
BB7331. coresecsensersseressens Gonarate Block and Brick Manutaciuring 500
327332 G ie Pips b f i 500
327380 \e Product A i 500
327410 ., Il £00
327420 yp! Product 1,000
B27910 <everense . | Abrasiva Product ! 500
foborg 1= 1 Ep— Cul Stone and Stone Product i B0D
BETEOR woersssessessnes | BFOUNG OF Trealed Mineral and Earth A faciurl 500
[T d: | < J——— Mineral Wool Manufacluring 750
B27BEE cumensmrict Al Other Miscelianacug Nonmataills Mineral Producl wmng - 500
gubaactor 331—Primary Metal Manufacturing
F Ty R | R iron and Steel Mills 1,000
331112 El flurgles! F lioy Product Mant i 780
P TS T — and Sise! Pips and Tubs Manufacturing from Purchased Steel « 1,000
P 1-r-) IR Cold-Rolled Stes! Shaps i 1,000
BBI222 awvvarsesassarers Steel Wire Drawing 1,000
. -as31311 prm—— {umine Refining 1,000
) . 331312 Primary I F 1,000
i oLy K3 Jee——— d lting and Alioying of ! 750
. BB1B15 ccermemmemrmraresrennons Aluminum Shesl, Plate and Foll Manutaciuing ‘760
331816 At dad Praduct Manulacluring pr— 780
331318 Othar inum Rolling and Drawing 750
331411 Primary Smalting end Reltning of Copper . . 1,000
jcicy Tyt QRN P ling and Relining of Nonierous Mafal {Bxoept CORPET | sommrmarmmereser 750

331421 e

fimel
and Aluminum),

Copper Roliing, Drawing and i 760
331422 ..... . | Copper.Wire (exoept A inal) Drawing 1,000
331428 ... . | secondary Smalting, Refining, and Alioying of Gopper 750
| Nonierous Metal {except Copper ant Alurninum) Roling, Drawing 750
and Extruding.
Secondary Smeling, Refining, 2nd Alloying of Nonlenous Meta! (ex- 750
cept Copper end Alumiaum),
—reereeuns | trom FoURGITY 500
Steel | \ Foundi 500
Stesl Foundrles {sxcepl tment) 500
Alumil Die-Casfing Found! 500
{excep! Aluminum) Die-Casting Foundries ... 500
Alum Foundries {(excepl Die-Casting) 500
. | Copper Foundries {except Die-Casting} .500
. | Other Noniesrous Foundries (except Die<Casling) 500
Subseutor ag2—Fabricated Metal Product Menutacturing
232111 .. . | ron end Btes! Forging 60D
32112 sevesevens ‘Nonierrous Forging 500
[ v a b J— e L Roll Forming 600
T R1Jp— v L) and Cloaure A 500
. | Matal Stamping — 800
Powder Matellurgy Part {acturing B0O
Cullery and Flatware (except Pracious) Manulacluing o .00 °
Hand and Edge Tool M \aoluring B0O
Saw Blade and Hendsaw Menuiaciuring BOD
Kitchan Utensl, Pol and Pen Manulecluring 800
Praiabricated-Matel Bullding and Componant h i 600
Fabricated Struoiural Metal Manulaciuring 500
Plale Work } 1 500
Metal Window end Door rh 500
Sheel Metal Work il E00
el and A 1 Meial Work i 500
Powsr Boller and Heal [} It 500
Melal Tank (Heavy Qaups) N il 500
Metal Can B ing . 1,000
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§121.201 13 CFR Ch. | (1-1-08 Edifion)
‘SumALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY—Continued
Slze siand
NAICS oodes NAICS U.S. Induslry ltle In mllllt;lnsa L?' S‘I:?':mggra g:}s
: dollars employses
332430 ..... Other Matal Container Manuiaaluring 500
832510 earersen Hard i 500
382611 wersermsasasmeeronsenss | SPANG (Heavy Gauge) h taciuring 500
3326812 sreren Spring {Light @auge) h i . 50D
Py L[ po— e - ) Fabricated Wire Producl } factusi 500
332710 Aachine Shops 500
Lokl -4 [O— " Pracision Tumed Product sring 500
332722 ... Bolt, Nut, Sorew, Rivet and Washer Manulaciuring 500
33281 wcvurvseseanese Mate} Heal Treating 780
332812 cwaeren Metal Goallng, Engraving {exeept Jewelry and Sliverware), and Alligd | .. 500
‘Barvicas 10 Manulaolurars.
332813 El plaling, Plating, Polishing, Anodizing and Calong wesiomsmes | sssesssscssssccscnsnse 500
justrial Valve ing . 50D
Fluld Power Vaive and Hose Fitling & turk 500
Plumbing Fixlure Fitting and Trim A teoluring BOO
Other Melal Valve and Plpe Fitling Manufaciuring 500
Ball and Rolier Besring Manulacturing 780
FelcT1: < - — Small Arms Ammunition Manulacluring i 1,000
332893 semssirerenseren Ammunition (except Bmall Arms) {acturing e 1,600
332904 summrresrrrresessanenns | SMEN AB Manutaciuring 1,000
fkc -] | J— Othar Ordnance and Acceseotien Menutaoturing 800
FTcL-1- | —— Fabrioated Plps and Pipe Fltling Manulacturing 500
332607 dustrial Pattem b iaciur 500
fclcll=1- - E— Enameled iron and Melal Sanitary Ware Manulaciuring R 750
332888 wuvessarssorer All Other Misoslianeous iFabrlualad Motal Product ManuRoIING e | ewessersesmamissssens E00
bssotor 333—Machinery M ing®
333111 Farm Machinery and Equipment A i ‘500
BABTA2 orsserssersarnseesess | LEWR BAG Qardan Tractor and Home Lawn.and @arden EQUIPMENL | wesereesemmesssserones 500
Manuiaoturing. .
333120 e I hinery Manulacturing 750
333131 Mining y and Equip Manulacturing 500
T s e — o ] and Gas Fald Machinery and Equig 500
" | Sawmill and Woodworking Mechinery Manuiaciuring 500
" | Piastics and Rubber industry Macht 1 500
Papar industry hinery i 500
| Taxiiie Machinery Manutacturing 500
Printing and Equipment tacturing 500
Food-Product Machinery Manuiacturing 500
duct hinary Manutacturing 500
Al Other industrial Mact i §00
I tic. Vending hine Manufacturing 500
C jal Laundry, Dry ing and Pressing ! i 800
. uring.
[y T R o[- Machinery M i 1,000
333314 Opticai and Lens il 600
P hic and P! ing Equipmant ManuIBCIIANG seusmmss | esssmsessssmmerenst 500
Other C 1a) and Service industry Machinery NG e E00
Air Purification Equipment Manufacturing 500
Indusiria! and Commercial Fan and Blowar MEnUIBCWARY e JR——— 500
Healing Equipment {exoapl Warm Alr ¥ ) laotur 500
Air-Condltioning and Warm Alr Healing Equir | and C 750
and iel Religeration Equipment A factuing.
industrial Mold A I 500
Machine Tool {Malal Cutling Types) M 500
Maghine Tool (Metal Forming Types) faciuring 600
psolal Die and Taol, Die Bal, Jig Bnd Fixture MBnUIBOMITNG wees | eomuemmmimmssecssets 500
Cutiing Tool and Machine Tool Acoessory Manufaoiuring .. . 600
Rolling MIll Machinery and Equipment Manuisolur 500
Olher M rid hinery Manulsatring 500
.. | Turbine and Turbine \or Sel Unit 1,000
| Spa:‘d Changer, induetrial High- Speed Drive and Gear Manufac- EOD
turing.
\cal Power T lesi quly » 500
Other Engine Egquipment JRT—— 1,000
Pump and Pumping Equipment Manulaciuring 500
Alr and Gas Comy i W— 500
ing and Dispensing Pump Mant i 500
Elevator and Moving Stetrway 500
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smaill Business Administration : .§121.201

SMALL BUSINESS SiZE STANDARDS BY NAICS iNDUSTRY—Continued

Size siandards | Size siandards

NAICS codes | NAICS U.8, Industry llle inmiliens of | In number o
doliars employsas
v — e - U L and Canveying Equipmant M ol 500
333923 Overhead T ling Crane, Hoisi and Monorall Bystem ManUIBC- | e 500
uring.
fcick i L. S———— fndustnat Truck, Tractar, “Trailer and Stecker Machinery if 750
furing. .
Jicclo1: R Power-Driven Hand Too! faclur 500
siding and Soldering Equipment aring 500
Packapl hinery Manulacturing 50D
Industrial Procass Fumaas and Oven facturing 600
Fiuid Powar Cylinder and Acluatar ! 2 500
| Fiulg Powsr Pump and Moalor A 500
geals and Balance Manuiacturing 500
ol (= 1o RU— Ali Other Misgsllansaus @eneral Purpose Machinery MARUACIUANG o | coneesssrienssssencanse 500
baactor 334~—Computer and Electronic Pr juct Manutacturing®
33411 \c Compuler Manutaaturing 1,000
[T T} e —— Compuier Elorage Davice M ] 1,000
P T ——— ‘Terminal Manuiaaturing 4,000
334118 wouis Other Computer Periph | Equipment Manutacturing 1,000
B34210 eormrmossersssassarose Telaphone Apparal Manutzcturing 1,000
B34220 eurvevenesscrsenens | RRECIO and Television Broadcasting and Wirelage CommUNICRUCNS | wummumrsserssens 750
Equipment Manutaciuring,
YY) S— e Gommunications Equ! t r 7850
Audio and Video Egquipment Manutsaluring 750
Eigctron Tube Manufacluring 750
PPV J— - Printed Circult Board Manutacturing 500
334413 Samiconductor and Related Device Manulagiuring . 500
384414 El lc Capaclior Manuiaciuring 500
JCTY.Y S| — .. | Elecironic Resistor Manuiastuting E0D
334418 El ie Coll, Trans! and Other ind NG sevssenss 500
BAGAYT cunemssssasessmmensss Elsctronic G A factur - 500
VT DA Ciroult A by (El I bly) 11y] J— 500
334418 _Other El ic Gomp t A i 500
334510 El digal and Eiecirolherapewiic Apparaus MEBNUIECIIING wrraneer | asommrsmenseveensnmees EOD
21713 § J— " | search, Datection, Navigall id A fioal, and Nautipal 750
System and Instrument Manufacturing.
‘334512 ic Envirc \ei Contral ri for R tial BOD
Commeroial and Appliance Use.
34513 comesaseramaseronse instruments end Relatad Produats Manufasiuring for ing, Dis- 500
. playing, and Ci i juslial Process Varisbl .
LT 1) T S—— Towlizng Fluld Metar and Counling Device il 500
334515 i ing for ing and Tasting Elactriciy P31 J) E— 500
Electrical Signals,
-334516 Anaiylical Laboratory 500
334517 lion Apparmt il I 50D
BBAEAB eomsresserrconnmens | WIS, Clook, and Part Manulasluring o 500
334618 Othar M ring and Ci liing Device Mamt ri 500
B34B11 weesn - . | Soliware Raproduaing fe—— 500
334612 ccveen Preracorded Compacl Disc {excepl Soliware), Tape, 8nd RecOm! Re- | wrwereeret 750
producing.
334812 Uic end Optical F ding Media iacturing 1,000
Bubsector 335—Elacirioal Equl; t, Appll snd Comp ! Manutacturing®
. BISHD vrremememmmsanseneens | ELECAC Lemp Bulb and Part il J—— - 1,000
i3 -3 [E—— Residential Eleotric Lighting Fixture d . 500
336122 C vl industial &nd Instiulional Electrc Lighting Fixiure [T e——— 600
ulacturing.
Other Lighting Equipment Manulacluring .500
Elaairic b and hold Fan i 760
¢ hold Cleaner A Iy 750
Household Cooking Appllence [ 1 780
Household Relrigerator snd Home Freazar ManuiaoWing e 4,000
; hold Laundry Equl \ Manujacturing . 1,000
Other Major Household Appll ) 500
Power, Distdbution and iy T A J— 750
Molor and Generator Mar I 1,000
h ani t App! Manutagiur 750
Relay and industriel Convrol b T 780
Storage Batiery A i J—— BQO
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)
SMALL BUSINESS SIZE STANDARDS BY NAICS iNpusTRY—Continued .
Size standards
" NAICS codes NAICS LS. Industry tille in millions of Sllﬁ‘:::gg?rgs
doliars smployass
Primary Battery A i 1,000
.. | Fiber Optlc Cable sring 1,000
QOlher Ct \cation and Energy Wire b tuari 1,000
Gurrenl-Canying Wising Device A i . . 500
_ | Nencurrant-Carrying Wiring Device Manuiaoturing " 500
BG50ET ovomessersnesnssnes | CBFDOR 8O @raphita Produst i factusi 750
ool 1 1< S . | All Other A Il Elatrical Equipment and Component MENU® | aorsmsssesnsnsssssmmaser 500
facturing. -
.Subsactor 236—Transportation Equipment Manufacturing® -
36111 —omsssessmenen | Alltomoblls Manulatusing ' 1,000
e | LIt Truck and Ulllity Vehlcie ri - 1,000
Heavy Duly Truck furd 1,000
Molor Vshicle Body Manutacturi 1,000
BEBR12 osvcesrarssensasrens Truck Traller turing 800
BIBZAB comsessrmessenennnre | Mallor Home i 1,000
336214 swmessermusseinenes | TraVEN Traller and Gampet Manutacturing 500
BIBBNT sovmeseomureonenns | OEEDUFBNOE, FlSiOR, ‘Pision Ring and Valve MEMUIBOIURNG sessmmessssssarnns | casesmmsmmenscsnsosasss BOO
B3BBIZ sovmsraremmmnenunnns | GBEOINE Engine and Engine Paris Manulacturing . 750
BIBEDY vomeseeseemmennnenner | VehloUIAF Lighting Equipment Manutaoturing . . 800

BBBB22 wesscsemmssssarnrens

\_/

Other Motor Vehiole Eleotrical and El quip 750
furing. .
BABBED evrseseeeamenmernnns | MONQE Vehicle Slearing and Suspanslan Componants {except SPANG) | wemeesesznen 760
Manutactuing, ’ :
Motor Vehicle Braks System b il 750
Motor Vehicle Tranamiasion and Power Traln Paris b NG o 780
Bt —— Vehicls Seating-and Intarior Trim Manulacturing ‘500
36370 <weverovsnens s/ Motor Vahicle Metal Bt pi 8600
BR630 —oovcrmesrensnreenss | Mol Vehicle Alr-Condiioning ring 750
All Olher Motor Vehicle Pans Manuiactusing 750 ,
.| Alrerall Manutacturing 1,600
| Alrcratt Engine and Engine Pans Manufacturing . 1,000
Other Atrcralt Part and Auxiiiary Eq I t fing? 3 71,000
Quided Missiie and Bpace Vehicis Manulacturing 1,000
Quided Missile and .Space Vehicle Propulision Unit and Propulsion | < 1,000
Uil Paris Manuiaciuring. R .
Other Guided Missiie and Space Vahicle Pars and Auxifiary EQUIP- | seorronssrememrossrsssar 1,000 .
ment Manutacturing. ’
Rallroad Rolling Stock M i 1,000
Ship Building and Repaif . [ 4,000
. | Boat Buliding 500
. | Motorcycle, Bicycle end Parts i 500
" | Mitary Armored Vehilale, Tank and Tank Component i 1,000
All Other Transporiation Egl iF LN i 500
tor 3a7—Fuml and Related Product M
BAT1D crverenssmsresrmaseess | WoOU Kitchen Cabinet and Counter Top Manutacturing 500
337121 Upholsiered Housshold Mar i 50D
[ o V- R———— Nonupholsiered Wood Housshold Fumiture b ng 500 |
337124 Metal Housshold Furniture Mant h 500
337125 .enee: Housahold Fumilure (except Wood and Matal) § 1131« Je— 60D
BA7127 wvecrssssarnsarsons nsWutionel Furnilure Manutaaluring 500
337128 Wuor:'i T jon, Radio, and Sewing Machine Cabinel 1 500
. turing.
BAT211 comseressmmsessesesns | WaOG Offlce Fumiture A taciuring 500
337212 Gustom A | Wootwork and MIWORK ManUIBCIUIRG e | sessmemeessermemess 500
Ferer L L J— | Fumiture {Exaep! Wood) Manulactuing o £00
BET215 cursmarssssssssrensns | SNOWCRSE, Pariition, Shelving, and looker (Y PTTIY p—— et 500
337810 Mal i E00
337820 cvvomrormmsee Blind and Shade Menulaclud EOD
Y 33p-~Mi: ng -
BAANIZ. comsmemmmmnssssennens | SUTGICE! BNO Madical | Mar rh 500
338118 ical Appl and Bupplies M { . 50D
B3I ooeersemsrsasssesiene | DENIAI EQUipmEnt and Supphies i . BOD
Oghtheimic Goods M m A 500
Denial L i 500
. | Jewelry (excapt Costume) A rh 500
318
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SMALL BUSINESS SIZE STANDARDS BY NAICS tNpusTRY—Continued
Size standards | Size slandards
NAICS codaes NAICS 4.5. industry tille in millions of in numbar of
doliars employsss
‘339812 Sliver and H A ring ‘500
338813 lors’ rial and Lapldary Work A 500
o 1) L O— Coslume Jewalry and Novelly M i - 500
330820 mreiseees . | Sporting and Athlefic Goods h i . - 500
339831 seesresres " | Doli and Stutfed Toy M ri | 500
IcL: R Qame, Toy, end Chlidren’s Vehicle tactur 500
vtV IU—— and Mechanical Pencit Manulacturing a 500
T RN, T Penall and Art Good A i . - 500
339843 ... " | Marking Davios Manutacturing y - 500
foicl: [TV J— Carban Papar and inked Ritban b ng BOO
339960 Sign turd o BO0
fccle]515) [RUR @askel, Packing, and Sealing Davice Manutacluing 50D
B39BB2 cecursrsmne Musical L N i « §00
BBEBE3 cersencssssesennss | FABIBNEE, Bution, Needie and Pin Manufacturing 500
BBEBTE semssscocrmmssorenses | BFOOMy Brush and Mop Manulacturing - 500
Pt J— - Caskat A Jnng « 500
BE0OED suresmsssrssesenens | All OB Miscallaneous Menulaciuring . 500
Sectar 42—Wholesale Trade

(Nol ipp!lsahle {o.Govemment prosursment of supplies. The nanmanulacturar &ize slandard of 500 smploysas shall be usad for

purposes of Rovernment procurement of supplles.)

.Subsactar 423—Merchant Wholesalers, Durable Goods

Automoblie and Other Motor Vehlels Marchent \
Motor Vehicle Supplies and New Pars Marchant Wh (LT, Jpem—"—
Tirs and Tube Merchant I
Motor Vehiale Parts (Used) Marchan! \essl
Furniture Merchant W i

.| Home Furmishing A 2

Lumber, Plywood, Milwork, and Wood Panel hant )

423140 cenn
AZ3210 cusesrssarmesmaren
. 423220 cueemsiresem

el 4

423320 e Brick, Stone, end Related C | Merchant Whole-
_salers.
Rooling, Siding, and iation Material hiant Wholesalars e,
Olhar e tmlarial Marchant +

- G
Photopraphic Equipment and Supplies Merchant Whe 11:]) TR,
Ollice Equipment Merchant b
. | Computer and Compuier

ripheral Equip \ and Mer-

chant Wholesalers.
Ofther C il Exquipment Merchant W "
Madical, Dsnial, and Hospital Equipmant and Suppl h
Wholesalers. ’
Ophthaimlc Gaods M- | eal

el Whplasal

Olher F lonal Equig and Suppli .
Metal Servioe Centers and Other Matal t Wholesalers e
Coal end Other Mineral and Ore Merchan! I
Elec\rlga‘ Apparatus and Equipmant Wiring Supplies, and Related

428520 reresmroresrroaseenane Eleoirical and Elecirontc Appl Television, .and Radio Set Mar-

-ohanl Wholesslers.,
423880 crmsessrasessasisesens Other El ic Paris and Equipment Merchen! L1 Je—
423710 Hard hanl V !
Pk v -1 BR—— ‘Plumblng and Healing Eq ipment and pplies  (Hydeonl ) Mei-
chant Wholesglets,
823730 cmmsmmssriroscsmesenns | WBITH Air Hesling and Alr-Conditioning Eauig \ and .Suppl
Merchan! Wholesalers.

423740 sureserrmmsessenronns
423B10 crecsmrmrimssarssonnar

LI E—————

Relrgeralion Equipment and Bupplies Marchant ‘Wholesglers ..

Gonsin:ction and Mining (excep! Oll Waell) Machinary and Equipme!
Merchan! Wholesalers.

Farm and Garden Macht y and Equ) | Merchanl W h

e

vespsererssniseest

nl

423830 industirial Machinery and Equipment hant )

423840 ustriel Suppl hanl ) —

423BB0 .ueee gevice Esteblishment Equipment and Supplles Meroh { Whole- J——
salera.

423860 Transpodall Equipmanl and Supplies {excepl Moo Vehicle) Mer-

\ ghanl Wholesaiers,

423810 nsumssressesmen Sporiing end Recreational Goods Bnd pplies b hant Whole-
sajers,

428820 evrecssssomssanes | 0¥ BNG HODDY @oods and Supplies Marchant \

423930 Recyclable Malertal Metch t )\

318
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§121.201 13 CFR Ch. | (1-1-08 Ediition)
SMALL BUSINESE SiZE STANDARDS BY NAICS iNpusTRY—Continued
Size standards | Size siandards
NAICS codas NAICS LS. Industry Ulle in milllons of in number of
! dollars employeas
423080 .eeecsssrerssssnnserr Jawalry, Waltch, Preclous Sione, Bnd Precious Matal Marchent 400
Wholesalers.
423930 Other Durable Goods Marchant \esal 400
\or.424—Merchant Wholesal Nondurable Goods
Pinting and Wriling Paper hanl I - 400
Stationary and Olfice pplies Merchant ) .- 400
industrial and Personal Sarvios Paper hant Jars .. 400
T IT N ) - and Druggisle' Sundries Merchant holesal . 400
424310 seeesscenne Plege @oods, Nollons, and Other Dry Goods Merchan! Wholesal . 100
424320 ..... Men's and Boys' Clothing and F hings Merchanl 1[:]o Y 100
T ic o RU—— Women's, Children's, and infants' Clothing and A fies Msr- 100
chant Wholesalars
LT ICL L Ra— Foplwear Merchant W , . . 400
ULV T R @aneral Line Grooery Merchant Wholesalers 100
428420 vsvwssssssmeonsens | PBOKBGEC Frazen Food Merchant I 100
TV J— . Product (sxcap! Diled or Canned) Marchant L[:]; JPe 100
TPV — T and Pauliry Praduat Merchant V tasal 100
4P44ED Conisclianery Marchanl " N . 400
424480 oomsessmmssonsossrees | FIED BAD Gealood Marchant Wholesalers 100
424470 vrvssereseovmssennes | Me2H B0 MeBL Produc! Marohant Wholesaiars 100
AZ44B0 cvorsssmsirarsarrsonnns Frash Frull and Vepelabl hant ! . 100
426480 sumermerssssscnsens | OtiEF @roCBRY and Ralaled Praducts Merchent Wholesal + 100
428510 avesremnerserarsoreass @rain end Field Bean hant jasal 100
424520 L ¥ hanl ! 100
428580 aucsmevsamsemmnaneens | Olir FaOM Product Raw Material hant I 100
424810 cvurmsenuirssnsesans Plasiios Materials and Baslc Forms and Shapes hant Whole- 10D
seiers.
424880 Other Chemical and Allled Protucis Mareh | I ' 100
L1 [ JR—— Patroleum Bulk Stations and Termi I 100
AZ4T20 ceasreores Petroleum and Petrolaum Produots dhant ters {excepl 100
Bulk Stalions angd Terminals).
. | Beer.and Ale hant W i 100
Wine and Distliied Alcohol ge Merchant 111 J— 100
Famm Suppll hant iesal 10D
Book, Periodical, and papar Merchanl V't l 1ne
. | Flowar, Nursery Stock, and Flotists' Supplies B hant 1 : 00
" | Tobacco and Tobacco Producl hanl Wh I 100
Palnl, Varmish, and ppli hant ! 100
Other ble Goods Merchani iasal OO, s 100
hsactor 425—Wholesale Eiactro i s and Agenis and Brokets
Business to Businass El l rkat . 100
Wholesele Trade Agenis and 1m0
Bsotors.A44-45—Ratail ‘Trade
(Nol applicable to I p 1 of supplies. The nonmanulaciurer size slandard of 50D employeas shall be used for
purposes of Gt i p of supplies.)
Subssotor 441—Notor Vehicle and Paris Dealars
New Car Dsalers

441210 csanene

441221 o - | Motorayle, ATV, and Parsonsl WatercraliDaalers y——
PYCTY R— - . Dealers !
PRy R—— Y e |, Molor Vehicle Dealers
Exgepl, Alrcrall Deaters, Retall
441310 live Pans and A ries Glores

Used Car Dealets
Regrealional Vehlcle Dealers

BA1T20 e | TiE DS

442110

gubsactor-442—Furniure and Home Furnlshings Stores

Fumiture Stores

442210
Windaw T

Floor Covering Slores

\ Blores

. | Al Other Home F hings Stores
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small Business Adminisirafion §121.201
SMALL BUSINESS SIzE STANDARDS BY NAICS INDUSTRY—Continued
Size stendards | Sk dards
NAICS codas NAICS \UB. Indusiry tile lze standacts | Si2e Smper ol
dollars employees
Subsector 443—Electronies and Applisnce Stores ’
V3§ R Housshald Appl! Slorss . 58.0
443112 oo Radio, Talavision and Other Elgctronics Storss $8.0
443120 Comput and Storas 8.0
T R— e L and P hi lies Stores 565
'v Subsector 444—Building Material and Garden Equipment and Supplies Dealers
PUVTTT. JOR— Centsts . $6.6
PYPET.Y J— and paper Stores “56.6
Harh Bloras B6.5

Other Buliding Mater | Dealers $8.5
Qutdoor Power Equip | Stores 56,5
Nursary and Garden Centers $6.5

Subsastor 445—Food and Beverage Stores

A4B110 conmmmmmmsassmnon Supermarksts and Other Grocery (sxoep! Gonvenienaa) BlOfes e '825.0 |

445120 G ) Slares §25.0

AABR10 mmssromerosserens | 8EL M ket i , 888

445220 snrsmesssoressnens | FR8IE and Sealood Marksts [-T-1-3 Jere————h
A4EZ30 wosvmessemmesses | UL B8R VEG labl ket [0 [e———"
445281 snemnesmnser Baked Qoods Stores

Oonlactionery and Nut Stores
All Other Specialy Food Stores
Beer, Wine and Liguor Stores

Bubsactar 446—Heaith and peraonal Care Stores

A46110 cenmmeressmssraaner Phafmaales and Drug Btoras I - e
446120 e \ics, Baruly Suppiiss end PRAUMB-SI0fBE sumeswsssmrsssssmssensereess -3 ) Q——— .
446130 ... Opiloa! @oods Blores 1) —
448191 e Food (Health) Supp! \ Stores

P13 < J— All Other Heallh and Parsangl Gare SIOMES wemssssessress st

tor 447 1
LT 4 & 1) I Gasoline Stations with C i Slores 525.0 | coremee U,
447180 Other line Stations B0 | arsmsemrsimase—
#48—Ciothing and Clothi A jes Stores

448110 .. Men's Clothing Stares

448120 .. ‘Women's Clothing Stores

448130 Children's and Inlants’ Clothing BIOres s -

448140 ... .. | Famlly Clothing Blores '

44B15D ... o Clothing fas Siores

448180 ... . | Otner Clothing Stores .

448210 seerimemne .Shos Stores

A4B310 s . | Jewelry Slores .
448320 ... . | Luggage and Leatnar Goods Slores

Subsector 451—Bporting @ood, Hobby, Book and Music Storas

481110 corsmsasmssrasssen Sporting Goods Stores
Hobby, Toy and Game Slores
Sewing, Neediework and Placs BODAS SIDIEB covssmosssssemsssassismmsssrsiont
Mustoa! ir \ end Supplies Stores
Book Slores
News Daalers Bnd jand

Prerecorded Taps, Compact'Disc and Recort SI10tBS v

. bsactor 452 | handise Siores
452111 e Depanmen! Blores (except Discount Dep! | Slores)
452112 e Discount Def | Storas
452010 s Warehouss Clubs and Sup ‘

Al Other i diss Stores
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SMALL BUSINESS SiZE STANDARDS vy NAICS INpusTRY—Continued
Bize standard: A
NAICS codes NAICS LS. Industry ltle in milllons nls sl‘nzg ngr:gg?‘gs
doliars amployaes
3 453—ML Store

T I L J— U
453210 Office Supplies and Stationsry S10f65 ... S TS ,
A53220 —rrserermeeserrs | Blll Novally and ir Stores
453310 Used handise Stores

453810 curressnsssessvmunens | P81 and Pet Supplies Storas
Tt G— Ve Dealers
453830 A d (Mabile) Home Dealers s
weeee | TobACCO SlOras

""" | All Dther Misostianeaus Store Retallars (exoapl “Tobacco SIor8s) e

Aow ABA =t "
454 F

454111 El ic Shopping
454112 El h i

454113 cerversassmrensassion Mall-Ordsr Housss
AS4210 cerrecssrsssimencssenns Vending Machine Op!

454811 . Heating Oll Daglers

454312 weuns Liguafied Petrolsum Gas (Boltlad BaB) DEEIBIB wwmumurmmmionmsise:

454318 aersrssere Other Fue) Dealers $8.5
454380 osvessrens . | Otner Diract Salling Establishmants $6.5

essssnserassesniasaranst

[ el

Boeotars 48-48—Transportmation and Warshousing

basctor-481—Alr Tranaportation

481111 duled F Alr Transp

1,600
481112 ‘Sohaduled Frelght Air Transp i Jo 1,600
P- 1T | J——— Nonscheduied C d F Alr ‘Transportall 4,800
Exoapl, ‘Oltshors Marine Alr T W A 75U [———
481212 duled C d Fraighl Alr Transp il 1,600
ccapl, Olishore Marine Alr “Transponation Serviaes . . . 3255 | eeresesreemserssasersint
481218 . Other § heduled Alr Tranaportall F:{- 8- ) —
bactor 482—Rall Transporation

Line-Haul Raliroads 1,500
Short Line Railroad! ane - 500

: Subsector 483—Waler Transpurtation®
F.1: ) b & JU— ... | Desp Sea Fraight Traner th - 500
T LT R— e L enger portation ‘500
4B3118 —meessoressrmerent Constal 2nd Great Lakes Fraight Transp th JRO—— 500
483114 .. o— Coastal and Great Lakes F Transportall . 50D
483211 .creen v | IniEND Watler Fraight Tt Ul - 500
BBAZIZ cemsrvarmrermreasees inlend Waler F ‘Transportatt e 500

Subsectar AB4-—Truck Tranaportation .

484110 ... . | General Freight “Trusking, Looal $23,6
484121 s . | @eneral Frelght Truoking, Lnnp-Dlslanua.‘rmukkuad JRR— $23.6
AB4122 . @eneral Frelght Trucking, Long-Dislanag, LeB6 “Then Truckload : $23.5
484210 Used ¢ hold and Offios Goods MOVING s o -$23.6
P-Y. Vs S— Bpecialized Freight {exaep! Used Goods) Trucking, Lozl . oo §23.5
LY.l J— Spaclalized Fraight {excepl Used Goods) Trucking: Long-Distance .. $23.5

Subsector 4B5—Transit and around Passenpar Transporiation

PrT T p——. | T Transil By $6.6
485112 C \er Rall Sys\ B6.6
485113 ... " | Bus and Motor Vehlole “Transh By 6.6
Other Urban Transli 8y 8.8

" | interurban and Rural Bus Transp! ! 58,5

$6.5

6.5

" | 8chool and Empioyes Bus Transp 1 ' $6.5
Charier Bus indusiry $6.5
Bpecial Nesds T 1 $B.6

Al Other Transit and @round f T 1t “86.5
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5121.201

SMALL BUSINESS SizE STANDARDS BY NAICS iNDUSTRY—Continued

Size standards | Stze standards

NAICS codss NAICS U.8. industry Ulie in mililons of in number ol
. dollars amployess
Subsactor 485—Plpaline Transpartation ’
L1 1o [ Jpe— Pipaline Transponalion of Grude Ol . 1,500
4BB210 ersssermon Pipeline Transporiation of Natural GBB wrssasssaess KIS 777 [ —
4BBB10 semsessesssseeenns | PlpEINE “Transportalion ol Rafined | ) Produols 1,500
ABBED ememsrmsssenees | All Other Pipaline “Transportalion S31.E | covseromeasmasessnnenss

Subssctor 487—Soenlc and Sightseeing Transportation

TR R L p— - LR ing Transpontation, Land-
487210 cusemsmrssares Soenio and Eig! Transporiation, Water
Scenic and Slg Transporiation, Other

.Subsactor 488—Support Activities for Transporiation

48B1B0 comererimnesssssssss
48B210 sesmsmmursersaseons

4BBB10 corersursoarse
4BBB20 womesmmsrmsisresmon
QT -l p—————
1 K o —

. | Alr Traffio Control

Other Alrport Op
Othar Support Activilies for Alr Traneporation wuee.

Support Activilles for Rall Tranap riallon
Port and Harbor Operatlone
Marine Gargo Handling
Navigational Ssrvices to Shipping
Other Buppon Activities for Weiter RPN LT, pe——
Motor Vehicie Towing :

Other Buppont Activities for Road BT L L Ee———————y
Fraighl T tlon Arrang (10

Non-Vesssl Owning Common Camers and Househald .Goods For-
warders.

86:6

B6.5

86,6 | -
1086,5.

/R 3 (—

ABI130 covrmismesrecrenaress

Fanm Produc Warehousing and Storage ...

4BBEDY evesemmemrarenannne | PACKING and Craling 724 1 - T S ———
4BBBBE omteemeseemerens | All OlhB? Suppiort Activil for Transportath 17 -7 [———
_Subsector A1—Puostal Service
481110 aommmmrvermressoranans \ Postal Service 56.5 l PO—
492-—Couriers and
L1 § | QU Couriers and‘Express Delivery Services 1,500
492210 Local K and Local Dslivery iU SC—
bsaotor 493—Warehousing and St
483110 | Warahousing and Storage
493120 i ted W ing and StoraYe .

483180 Other W and Slorage
Sector 5i—informalian
hsector 511--Publishi justries (except | 1)
511110 f F h BOO
511120 Pariodioal F f 600
511130 Book F 500
B1114D sumssmasssensenwenens | DiraOIOTY 81 Maliing List £ £00
511181 ling Card F 500
511188 All Other | f 500
511210 Publishera .71 W1 I AU ——
. Bubssotor 512—Motion Picturs and Sound Recording industries
512110 .. Molion Piciure and Video F !
512120 .. Motion Piciure and Video Distributl

512132 ...

Drive-in Mollon Plewre Theslera

Motion Pictuse Theaiers (8XcBpl DIVE-INB) wummmsmumssiseememsonmarssssss

512181 pioduction end Other Poaip duotion A
B1210D oovernsrermermenee | OUNIET Malion Plciure and Video industd
512210 Record P

512220 d Reoord P lon/Dl i
512230 Music P

512240 Sound F ding Siudlos
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SMALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY—Continued
Siza alandards | Stze st
NAICS .codes NAICS LLS. Industry tille In milions of lrﬁlﬂr:gg? r:‘s
. doliars employess
512280 .o | OlhiET S0UNG Recarding Indusiries [ —
I 5158 ing (except | 1)
13 k3 [— - . - R h $6.5
3 £ - Radic Sialions 365
B15120 commmmmerssstncsenes | 1B1GVIBION Broadeasling . $13.0
515210 sevvmmsrrnes Cable and Other tion Prog! i $135
bseotor 517—T jati

BA7110 svmessecsosseierer Wired T toations Catrlers 1,600

Wireless Telscommunications Garrars (excepl SABIIEY wumerermmmsees | sumssssmmsssemminers 1,500

Salsllite Telecommunications 11715 EUR———

Telacommunlcalions Reseil - 1,500

All Olher Telecammunications | -1c BT (———

518—Data | ing, Hosting, end Related Sarvicas
518210 swmesnssssssonmeasns | DBIR Prooassing, Hosling, and/Related SANVIDES wnssmesssmssarusrint 8230 | sesssrermesesmesssrosns
Subaeotor B19—0thar Information Services

518110 News Synd BEE | cornrvesarnsersanrsrssne

B19120 omrsssrmassnes | LiDFEFEE 8RS A hi [1-3-J) ————

E191B0 unsuserererersunes | IitEMEL Publishing and Bmadoasﬂng and Web Saarch POREIE e | sswcssmusssansiosss 600

510180 cernermumerersseorennes | All OIRBT intormation {17 [———

sector 52—Finance and insurance

Subsactor 522~Credit intermediation and Ralaied Activitias

522110 c lel Banking® . .| Pst8S miillan

In assets
522120 9 lons® ; 85165 mililon

In assels

£22180 wnrmssnmrmrismemnes | CrEAI UniONET. . 85165 Mlon | cewemeere: R
. in assels

522480 +esmersenree—ens | QBT DepoAlOSY Cradit flation® B5165 TIHION | aremcomsrarmermmerss

in Besals
529240 oemesmmsenrenenne | CrEHL CaTd \ssting ® 85185 million

. in Bssels

522220 suvemrrersssermonns | SABE Financing - 56.5
G Landing $6.5

Real Estate Cradil $6.6
International Trade F ing® 25165 mililon

Bacondary Market F

Al Other Nnn—" pasl ycmdll diall

Loan BroKAmE s canessarers

[k L1 [ R—— Financial Tranaacllons Pmnasalng. Resaive, and Gleanng Huuaa An-
tivilies

f20cT: o J—— o Aullvlllss Relatad to Credil | diall

* Bubseotor 528-~Sacurities, Commadity Contraots, and Dther § lal |

523110 imant Banking and rivles Desling

523120 Seourltl

523130 c diy O \s Dealing

623140 { dity G \e Brokerape }
523210 s and G l

523810 A 1 0 diall

523820 Poriiolio |

. | Trus\, Fiduclary nnd Gustody Activili
Migoeallanaous Financial Activith

subsector 524—Insurance Carrlers and Related Aclivitias

Diract Life Caners . ‘ 565 \
Dirao! Heelth and Madlcal | Cariers

524114 ...

324 -



_Small Business Adminisiration
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SMALL BUSINESS SiZE STANDARDS BY NAICS iNDusTRY—Continued

Size standards | Bize slandards
NAICS .codas NAICS U.S. industry title n milllons of 1n number of
dollars employaes
Dirac! Proparly and Casually Cariiars
Direct Title Carriers $6.5
B2412B .voeceessmesremseee | OlDBF Direc! Insance {axcapt Llie, Haallh and Medical) Camiers ... 86,5
524780 wuemsarrsmmsrroseornee Reinsuranoe Carriers $8.5 -
524210 i Apancies and F: 1 [R—
6524281 Claims Adjustl SB.5 | aacomersareasomsearores |
542B2 eummmssssssmenssannns | ThiTd Party Administration of insurance and Pension FUNDS casmaseremorns 86,6 | eomassaretrononmmrens
524288 All Other Related Activi : s 1=K [——

_Subsector 525—Funds, Trusts and Gther Financial Vehioles

625920 cissves Trusts, Esiates, and Aganoy A
Lt o g— ;1 | Trusts
.525880 Othar f 1al Vehlel

525110 cumersssesne -Pension Funds
525120 ceonssterens .. | Haalth and Wellare Funds
525180 Other | Funds

B25010 corermuseerssreennes | OpEN-ENd tment Funds

|- - R [Rpe————

Seotor B3--Rerl Esiate and Rental and Lensing

Subsestor E31--Real Estate '

[ W Jo— XY Reaidential Bulldings and DWEIIRDE seseenmrsasssssnsesn

Lessors of Nonresidential Bulldings (excapt Miniwarehouses)

‘Lessors of Miniwarehauses and Self Storage 107,11 Jue——

531180 <urrsomemmrrraemarosne | LBSBOFE 0f OthEr Ree! EState PIOPBRY wrissesrssmmmmesmmsimmmsenss
Exespl, Leasing of Buliding Space o Fatsral Govemment by Ownere®.

EB1290 commreremsusseneseens | OlficEs of Real Estale Aganis and BIOKETS 10 cuvewcismsessesssssse

531311 F tial Propeny 0

fich | -— .| Nonraskiantial Propany

B31820 auorassoren ~ | Offices of Real Estate Appral

531350 wrrecssrcssernrenees | OthET Aclivitias Relatad 10 RaRl ESIAIE awemmmseramasessssarmerserssemosemseess

Subseclor 532—-Rental and Leasing Bervices

Passsnger Car Rental

. | Passenger Car Leasing

. 1 Truck, Lllity Trafler, and RV {Racraalional Vehloie) Fental and Leas-
ing.

Gonsumer El ics and Appl Rental

" | Formal Wear and Costume Rental

. | Video Tape and Disc Rentat

. | Home Health Equir t Rentat

Recraational Goods Rental

All Other Consumer Goods Rental

General Rental Canters

Gommeraial Alr, Rall, and Waler Transportalion Equipment Rental,
and Leasing.

Conatruslion, Mining and Foreslry Machinery and Equipment Rentel
and Leasing,

Olfice ninery and Equipment Rentel BRG LERBING <

Other G jal and icial hinery -a i i Rantal
-and Leasing,

5235 |

$6.5
365
$6.5
36.5
365
56.5
$6.5
6.5

§6.5

§28.0
8.6

_Bubsector 533—Lessors of Nonfinancial Intanglble Assets (axcepl Copyrighted Works)

... | Lessars of Nonfinanciel Inlangible Assels (except Copyrighled
Works).

86.5 \,..,-

Baclor 54—Proiessional, Sclantific and Technical Services

tor BAT-—F ional, Solentific end Teohnieel Servioes

Olltcas of Lawyers
Tille Al t and Sell Ollices
.All Other Laga! Servioes
Ollices of Certiiled Public i

Tax Prap
Payroli Servioss
541218 Dther A b

325

$6.6
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§121.201 , 13 CFR Ch. | (1-1-08 Edltion)
SMALL BUSINESS SIZE STANDARDS BY NAICS INDusTRY~—Continued
Sizo standards | Size siandsrds
NAICS codas NAICS U.S. industry lle In miions of in number ol
. ) dollars amployses
BA1310 oesmerevssmenmenns | Architectural Services 54.5
541320 Land! A | Sen 56.5
BA1IBB0 cereamarmremsreimrer Enginearing Services . $4.5
2 Milary and Aarospace Equlpmanl and Mlllhary [UTEET LT - Jm— . 525.0
Exogepl, Gi and far rdet $25.0
Under the: National Energy Polloy Act i of 1082,
Excepl, Marine Engineering and Naval
BA134D aouesstrecssnrens | DraMING Servicas
3 Map Drafling
541350 Buliding | Al ‘
L1 TC] o J—— Gauphyalual Eurveylng and Mapping Servi
541870 swen: " | Burveying and Mapping (exospt physloal) Barviass
541880 ureraiesssrsetosas Testing L il
YTV Jp— Design
541420 e | Industrial Design Sard
BATA30 cuvsemvmrmerenseonns | BrERRIC Daslign sewlcan
541490 Other Bpecialized Design )
BA1511 wrsemasessrossnsssnnt cuslum 'Computer ngmmmlnq
‘541812 eslgn sarvlaaa
7.3 1-3 L Qrme— Gompuker Facillies )
541518 Cther © \or Related Servicas . .
Excepl, information  Technology Value Added Resellers 18 18150
BATETT sesccsurenrnannens | AiTINIBREBLIVE ‘Managemeni and Qeneral Management Gonaulting
sarvlaaa.
841812 Human Aling Servif
541618 rkelin Gnnaulung *

BA1B14 covarssmmnsnresers
T3] 3 |- QR
541820

Process, Physical L latdhuﬂun and chlsllcs Consulling Servicas v
Other Mnnagsmem Co ling Sel

541830 aunermaserersessernns | OIRET Bdanllnc and T hnica! Gonsull
541711 F n Bl gyt .
541712 F h and ) ' ln the Physlaal. Engineering, and Ule
Saiences (excepl Blotechnology).!
Excspl, Alrerall

EXCEPL, ~vsewssremastsmrores
[ A—

‘Arcralt Paris, and Auiiiary Equipment, ant Alrorail Engins Parte ...
Space Vehicles _and Guided Misslies, -their Propuision Units, thelr | .
Propuision Urilts Perts, and thelr Auxliary Equipment and Paris.

EXCEFT, Alrcrall
.EXCEFT, Alrcrall Paris, and Auxifesy Equipment, and Alrorall Engine Pars ... .
EXCEPT, Space Vehicles and Quided Misslies, thelr Propulsion Units, their | -....
Propulsion-Units Pais, -and Ihelr Auxliary Equipment and Paris.
541720 ; 4 and D pment in the Soalal Sciences and Humanities ..
541810 is! Agsndas 10
541820 suvesmererne Publlc Relalions Ag
Media Buying Ag
Madla Hapresanml\ves
Disp!
Dlmcl Mall Advanlslnn
641870 b
541880 coreen lhar Survlaes F\e\n\ed ol
6541810 and Publlc Oplnlnn POIRY asemsrrsersmsensssnssorsssss

[T L -y E———
B41822

Phnlography S\udlus, Ponralt
o ial Pt -

6541830

dott

and P tallon Bervices

-] L1 J—
[1.33: -1/ P

Valarinary Service
All Other Prolsan\unal, Boleniilic and Technioal Bervices

Settor Bi—Management of Compenies and Enterprises

por B61 \ of Companias and Enlerprises
.| Otiices of Bank Holding Compank
" | Olfices of Other Holding Companl

Beotor E-—Administrative and Supporl, Wasls 1t and lation Services
psecior 881—A tve and Buppori Bervices
561110 Offige A : : 565
. | Facliles suppun arvioas 2 125326 | wreeen
pioy nr | Agenal!

585

326



small Business Administration : §121.201
SMALL BUSINESS BIZE STANDARDS BY NAICS INousTRY—Continued .
) .Size slandi
NAICS codes NAIGS LI industry tile T o Size slandards
dollars amployegs
581312 iva Search Servi .BE5
BB1320 cucrescsnsreren “Tempotary Halp Services . 12,5
Joi:Eciclo QN ‘Empioyae Leasing S s $12.5
581410 D \ Praparation Servi &6.5
pei421 Teteph A ring Services $6.5
681422 T ‘alinn Burgaus ant Other CONtECE GENEBIB e 86.5
P, ———— ) o Mall Centers 865
561438 Other Bust Service Centers {Including Capy 7)o o)) 88.5
561440 Caliecilon Agenal §6.5
BE14B0 .ccemmiurmsssssesnenss | OrE0HL BUTBAUS £6.6
581491 Rep i | 36.6
561482 Coun Repotiing and Stenolype Sar 3865
[ 1] J— " | All Other Bustness Support Services
661510 warvene Travel Apencles 1°
B61520 semmnaserenes Tour Operators 1®
561581 wamreens Gonvention and Vishors
ProTer - J——— Other Travel Awangement and Ragervation Services w.

SBIBTT wnnirmmmensasearens Invastigation Services
-1 13 - J—— Securlty Guards and Patrol Services
BB1613 cssmesmrsssssons | ATTROTED Car Servioes
BBIE2T cvomassemasorassonse Saourlly Systems Barvices (exaspt | iths)
SE1622 cosisarsassasonernens Locksmiths
BBIT10 cunensssvores Extaminaling and Fest Control [T, - S ——"

581720 Si
. BBI73E0 surerversersasmnsnses Landsoaping S
e 2T I — and Upholstery Clean A
+ 581780 Other ioes to and Dwelling

BBIBI0 cermmesssens

" | packaging and Labaling Servioes
" | Convention and Trade Show [l o L L R pee——E g
All Other Support Serviaes

Subsactor G62—Waste M t and diation Services
BE2111 wonnee Solid Wasts Collectl
582112 semvee- Hazardous Waste Gollection
562118 seesnn Other. Waste Colisctl
562211 ious Waste T | 2N DISPOBAL cvcsserssesemmmiresssesssassisassressrs
157212 VA Solid Waste Landfll
562213 «crernemes Solid Waste G and incinerat

Other rdous Waste T t end Disposal .
; dialion Services

Environmentsl Remediation Services
Malerials Racovery Faciities
Seplic Tank and Relaled Se i

Al Olhar it Wasle t

‘Sector 51—Edusationat Services

SBuhsaoctor B11——Eﬂunnllnnui Sarvioes

811110 El and dary )

B11210 wermrnees Junlor Collages

811810 e Colleges, ¢ illes and ) b
811410 « ovar ) and sl

$11420 Computer Tralning

811430 Professionel and ! 1| Develoy \ Tralning
L3515 | e Cosmalology and Barber

811512 avmstsronms
811518

. {-Fligh! Tralning
hip Training 3

811519 ; Other Technioal end Trade School
Excapl, Job Corps Centers *®
6511810 ...

Fine Ants Schools
Sports and R tion | I
Lenguage Schools
Exam Preparalion and Tuloring
/ bile Driving b

Al Other [ is and it
Educalional Support Servioss

U ' | _§z7




§121.201 13 CEFR Ch. | (1-1-08 Edition)
SMALL BUSINESS SizE STANDARDE BY NAICS INDUSTRY—Continued
! o
NAICS codes NAICS U.6. industry tile 5]:2 m?ll‘fg‘n: L?s S::%ﬂ::g:? ﬁs
. . dollars employass

Sectar 62—Health Cere and Social Assistance

Subsactar 621—Ambulatory Health Care Services

B2A11T coseeremssermestians

. | Ofticss ol Danlisle

B21420 oo
s21481

Dilices of Physictans {excepl Mental Hasalth Specialists) —.oe.-. -
Offices of Physicians, Menta Healih Sp ialist

Olfices of Ct A

Offices of Optometrist

Offioes of Menial Health Praclliioners (sxaept PhysiClans) e

Olfices of Physical, Ocoupalional pnd Spesch Therapists and Audiol-
ogists.

Olfices of Podiatrists

Ollicss of All Other Miscalianacus Health Praclilioners wemssmesessmn

Famlly Planning Cenlers

Outpatient Ments! Health and Substance Abuse GENIarE wwmmensn

HMO Madloal Centers

[-PA L1 - ———

621483

Kldnay Dl?tyuls Centers
F n U

621488 sessssseessernen
621811 cooum

ding y Surgical and Emergency Centars ..
Al Other Outpatient Care Cenlers
Madical Laboratories

621512 weernres . | Diagnostic ing Centers

(S 153 {2 Jeemm— Home Health Care Services

621810 } Servicss .

E21ED7 wssmsessmmrmnens | Bland end Organ Banks -1- o1 [T—

B2IBED sunsssssresnes | All OthET Miscalianeous Ambulatory Health Care SerVies eussaemene 1Yo [ JT———
‘ subsactor 622—Hosphuls ‘

822110 i Medioal and Surglcal Hosphal . "BB15 | essenensenarssarerrnsenr

B22210 Psychiairic and Abuss Hasplial . 8315 | werssmsorncarmssonsoren

622310 pacialty {sxaepl Peychiatr and Abuse) Hospltals ceee.. ok 1 1 [ O———

623 ing and jential Care Facilities ‘

823110 ~wrnensensssrsasnnse
623210

Nursing Gare Faofliles
denlial Mantal F dation Facllities

[ bl
ik i) ) QISR
B23B12 creemserressrareormens

623880 ...

Residenlie) Mental Haallh and Substanca Abuse Facliiies
Gontinuing Care Refirament Communities ...
Homes for the Eldesty
Other Residantial Care Facilities .

Subsector 624—Soclal Assisiance

B24110 cevmismsomiersensreens
824120

Child and Youth i
Servicas for the Elderly.and Persans with [o]1H250)1 /1177 J————

B244BD omersemreseamsnen | OthOF Inclividual and Famlly Bervi
624210 C ity Food Servl
624221 Temporary Shelters

" | Vooslionel Rehablitation Services

Other G ity Housing
Emergency and Other Raliel Bervl

Chiid Day Care Servioes

Seotor 71-Ars, 1 and F 1

Seotor 71—Ans, Entertainment and Recraation

subsector 711—Rerforming Arts, Spectatar Sports and Related industries

71110 s

ueee | ThEBLEr Companies and DINNET THBALBIS 2uunesssssssarsesnsassassonssassmmpinserss $6.5
711120 e Danos Compant §6.5
711180 ... Musical Groups and Arlisis $6.5
711180 .. Other F inp Arts Compant S 56.5
711211 Sporis Taams and Clubs . $8.5
711212 Race Tracks oa— . $6.5
711218 e Other Spactator Spons $8.6
711310 Promoters of ing Ans, Gpons and Simiiar Events with Faclfi- B56.6
ties.
FERT: - — L Pertorming Ans, Bpors and Simiiar Evenls without Fa- 58,6
cilitles.
328
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srnaill Business Adminisiration ‘ §121.201
SMALL BUSINESS ‘SizE STANDARDS BY NAICS inpusTRY—Continued
. Size standamds | Size sl rds
NAICS cotes NAICS LS. Indusiry e N | S armpar o
) dollars employees
i 7 [ Jee— R Agents and Manegsts lor Atlists. Athlates, Entertalners and Other BB.5 | wevecraieemassosensronns
Public Figures.
219510 arevesssrsssereem | inclapendent Ariists, Wrllers, and P BE.5 | sacerrencemconsosensinr
712 ¢ | Sites and Simiiar nstitutlons
712110 A
C— ical Slies
2Zoos and lcat
Nalure Parks and Other Stiiar

1 71., 3 . it .B"d t I 1,
713110 omsevrssenssmens | Armisement and Thsms‘ Parks
713120 A | Arcad
743210 .orusessesmensencnses |- GBEINCS (@%0DL pgslnc_nl Holels}

LR TCT L J— e

T1BHID avmmensurerssnmenenns | 3011 GOUTBES and Counlry Clubs
13020 commmmresssssrnseenr | SKINQ FaCIINES

713830 Matinas

718040 vesrerswsememens | FliNE58 BNG Roorealional SPOrE CANBB wwremmeesstssmssnsssencssnes
g ki -l Je— . | Bowling Centers .
F4BBBD sumeareassrasasssecsess | All OB yant and F ton $nd

Saotor 72—Ascommaodation end Food Services

aubssctor7Zi—Ascommodation

21110 commmmaermsrmmenner | HOI8IS {8XCEPL Gasino Hotals) and Motgls ...
L TR J—— e Hotale.
724181 e ... | Bad and kiast inns

72118 oomemeersesssssenenes | All Olhier Travelar Accommadation
721211 AV | Vehicle) Parks and CAMPPIOUNLE weovssrsmmmsessmossees
721214 F \'and Vacation Gamps (except Campprotnas) e [ E————
724310 crmasrarerreees | PIOOMING and Boarding Houses $6.5

erssesrsennsesIBROISaITSOBIAT

SB6.5 | avvorrsrmssmesarseces

Subsectar 722—Food Services and Drinking Places

-| Full-Bawice R
L imitad-Service F
Caleterias, Giill Bullels, and Bufials
Snack and lic B ge Bats
Food Service C C
Calerers
Mobile Food
722410 cemmeenrmrreredoonens | DFiNKING Plages (i l )

Seolar Bi—0ther Services { pt Public ion)

Subsactor 811—Repair and Maintensnce

811114 | / lve Repalr

B11112 ¢ i 1 Sysiem Repalr

811113 4 tve T lesion Repalr

811118 Other / y \oal and Elecirioal Rapeir and Melnienance

B11121 srrvsnscasrmnserssens
811122
B11191 crnrenusimomssommsanns
811182 ssrmssersersesirse
-y RE}: | p——

Aulomolive Body, Paint and interior Repeir and Malnlenanoe .
tve & b \ Bho

ass Rep! 13

‘Automolive Ol Change and Lubrioation Shops
Oar Washes
All Other Automolive Rapalr Ant MBIIENANGE wewmemomsmsmmmi

BH211 corvenssimens Consumer Elecironics Repalr and

811212 G and Office Machine Repalr and i

811213 C isation Eauipment Repeir and MBINIBNANCE -wiwcimsiers .
B11219 Other El \c and Pracls! quif t Repalr and "
811310 o] jal and industrial Machl and Equipment {excapl Aulo-

24
molive and Elecironio) Repair and Mainisnance,
Home and Garden Equipment Repall and MaINBNANTE wmmsmeserer
Appll Repair.and
Reupholstery and Fumliiure Repalr
Foolwear and Lealher Goods Repalr "
Other Parsonal and Household Qoods Rapair and Mainienance ...

B1141T cevevmsmniseaserasisse
811412
811420 ...
811430 ...
811480 «ceen

328



§121.201 13 CFR Ch. 1 (1~1-D8 Ediiion)
SMALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY—Continued
Slze standards | S
NAICS codes NAICS LS, Indusiry fille T | e eraral
. i employaes
J Subsestor Biz-—Personal and Laundry Bervices
B12117 e Barbar Shaps X
B12112 e Bsauly Salons $8.5
812118 ... Nail Salons 56.5
[ 23 | 1 — | Diet and Welght Reducing Genlers 86,5
B12198 sesesens Other Persanal Gare 58rvices ... 865
812210 weevreanne Funeral Homas and Funeral Services ... 365
B12220 oovroesssmeauronene | CEMEteHiEs and Cremalores $6.5
812310 Goln-Op d Laundres and Dr §6.5
23 Pic -l R— Drycleaning and Laundry & ioes {excep! Coin-Op d) $4.5
BIZ2B31 sersurenssmsmecneanans | LINEN BUPPlY §13.0
812332 industdat L §18.0
812090 seresuemenseasinennans | P81 CATE (BX0EPL inary).Services \ 86,5
812821 Photo Finishing L fia6 {8x08P! ONE-HOUE) eimmsssnissssssssssesss 58.5
BI2822 svevesessensernnens | ORE-HoUF Phole Finlshing S6.8
812880 srurmsmsmsennenen | PRIKING Lots and o 38,8
812830 susesmuursensreomens | All Other Parsonal Services §6.8
Subsectar 818—Religious, King, Civic, Profeesional and Simliar Organizations
813110 ssvsressssersninenre | R8HIGIOUS OFF “ 56,8
B1E214 omssssmiseensnerss | Grantmaking Foundall $6.5
BIZ212 woomeesmesseenes | VOIUNIAYY Haalth Organizations $6.6
3 K-y 3 J— Other Grantmaking and Glving Servi §6.5
3 cic) | ppe— . | Human Riphts Organizations §6.5
813312 ... " | Environment, Conservation and Wildlte Organizations e 86.5
B1831D e Qther Soctal Advaoaoy Organtzalions 885
‘B18410 anvermee Civic and Scclal Organlzations 86.5
813810 i tati 86.5
813920 P jonal Oy { §6.5
. | Labor Unions and Similar Labor Organizallons e $6.5 | ..

Poitical Organizations $6.5

Olher Similar Orgy lons (excapt Pl i, Labor, .17 [——

and Polltical Organizations).

Sactor B2—Public Administration ¥

{Small busness size standards are not established for Ihls sector. Establishments in the Public Adi

eral, state, and loca! g les which
performed by private eslabrxshmgms.) -

and o p and activities that are not

Footnotes

1. NAICS codes 221111, 221112, 221113, 221118,
221121, and 221122—A firm is small if, includ-
ing its affiliates, it is primarily engaged in
the generation, transmission, andlor dis-
tribution of electric energy for sale and its
total electric output for the preceding fiscal
year did not exceed 4 smillion megawatt
hours.

2. NAICS code 237990—Dredging: To be con-
sidered small for purposes of Government
procurement, a firm must perform at least 40
percent of the volume dredged ‘with its own
equipment or equipment owned by another
smali dredging concern.

3. NAICS code 311421—For purposes of Gov-
ernment procurement for food canning and
preserving, the standard of 500 employees ex-
cludes agricultural labor as defined in 3308(kk)

4, NAICS code 324110—Fuor -purposes of Gov-
ernment procurement, the petroleum refiner
must be a2 concern that has no nore than
1,500 employees nor more than 125,000 barrels
per calendar day total Operable Atmospheric
Crude Of1 Distiliation capacity. Capecity in-
cludes owned or leased facilities &5 well a5
facilities under 8 processing agreement or an
_arrangement such as en exchange agreement
or a throughput. The total product to be de-
livered under the contract must be at least
90 percent refined by the successful bidder
rom elther crude oil or bona fide feedstocks.
&. NAICS code 32621)~For Government pro-
curement, & firm 35 small for bidding on &
. contract for pneumatic tires within Census
Classification codes 30111 and 30112, provided
that: '
(a) The value of tires within Census Classi-
fication codes 30111 and 30112 which it manu-

of the Internal Revenue Code, 26 U.S.C. factured in the United States during the pre-

3308(k).

vious calendar year is more than 50 percent

330 -
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small Business Adminisiration

of the value of its total worldwide manufac-
ture,

{b) The value of pneumatic ‘tires within
Census Classification codes 30111 and 30112
comprising its total worldwide manufacture
during the preceding calendar year was less
than 5 percent of the value of all such tires
manufactured in the United States during
that period, and

(© The value of the principal product
which it manufactured or otherwise pro-
duced, or sold worldwide during the -pre-
ceding calendar year is less than 10 percent
of the total value of such products manufac-
tured or otherwise produced or sold in the
United States during that period,

6. NAICS Subsectors 333, 834, 335 and 336—
For rebuilding machinery or equipment on 2
factory basts, or equivalent, use the NAICS
code for & newly manufactured product, Con-
cerns performing major rebuilding or over-
haul activities do not necessarily have to
meet the criteria for being 2 “manufacturer”’
although the activities may be classified
under & manufacturing NAICS code. Ordi-
nary repéir services or preservation are not
considered rebuilding.

7. NAICS code 336413—Contracts for the-re-
bullding or overhaul of aircraft ground sup-
port equipment on a contract basis are clas-

-sified under NAICS code 338413

‘8. NAICS Codes 522110, 522120, 522130, 522190,
522210 and 522293—A financial institution’s
‘assets are determined by averaging the as-
sets reported .on its four quarterly financial
statements for the preceding ysar. "Assets”
for the purposes of this.size standard means
the assets defined according.to the Federal
Financial Institutions Examination Council
034 call report form.

8. NAICS code 531190—Leasing of building
space to the Federal Government by Owners:
Tor Government procuremsnt, a size stand-
ard of §18.0 million in gross receipts applies
4o the owners of building space leased to the
Federal Government. The standard does ‘not
apply to an agent.

10. NAICS codes 488510 (part) 531210, 541810,
561510, 561520, and &61920—As -meesured by
total revenues, but excluding funds received
in trust for an unaffiliated third party, such
.as boolkings or sales subject to cormmissions,
The commissions received are included as
revenues.

11, NAICS .codes 541711 and .541712—Far te-
search and development contracts requiring
the delivery of a manufactured product, the
appropriate size standard is that of the man-
ufacturing industry. .

(a): “'Research and ‘Development’’ means
laboratory or other physical research and de-
veloprnent. It does miot include economic,
educational, engineering, operations, Sys-
tems, or other nonphysical research; or com-
puter programming, data processing, com-
mercial and/or medical laboratory testing.

© §121.201

{b) For purposes of the Small Business In-
novation Research (SBIR) program only, -a
different definition has been established by
law. See §121.701 of these Tegulations.

(c) "*Research and Development” for guided
missiles and space vehicles includes evalua-
tions and simulation, and other services re-
guiring thorough knowledge of complete
missiles and spacecraft.

12, NAICS code 561210~Facilities Support
Services:

(a) If one or more activities of ‘Facilities
Support Services as defined in peragraph (b)
{below in this footnote) can be identified
with .a specific industry and that industry
accounts for 50% or more of the value of an
‘entire procurement, then the proper classi-
fication of the procurement is that of the

specific industry, not Facilities Support

ervices.

(b) "'Facilities Support Services'' requires
the performance of three or more separate
activities in the areas of services or spe-
cialty trade contractors industries. If serv-
jces are performed, these service activities
must each be in & separate NAICS industry.
If the procurement requires the use of spe-
cialty trade contractors (plumbing, painting,
plastering, carpentry, etc), all such spe-
cialty trade .contractors activities are con-
sidered a single activity and clessified as
"Building and Property Specialty Trade
Services.” Since “Building and Property

Specialty Trade Services' is only one.activ-

ity, two additional activities of separate
.NAICS industries mre Tequired for a procure-

ment o be classified as '‘Facilities Support
Services.”

13, NAICS code 238990—Building -and Prop-
-erty Specialty Trade Services: If a procure-
ment Tequires the use of multiple specialty
trade contractors (f.e, plumbing, painting,
plastering, carpentry. etc.), and Tio specialty
trade accounts for 50% or mare of the value
af the procurement, all such specialty trade
contractors activities are considered a single
activity and classified as ‘Building ‘and Prop-
erty Specialty Trade Services.

14, NAICS 562910—Environmental Remedi-
ation Services:

{e) For SBA assistance 85 B small business
concern in the industry of Environmental
Remediation Services, other than for Gov-
ernment procurement, a concern must be en-
gaged primarily in furnishing & range of
services for the remediation of & contami-
mated environment to an acceptable condi-
tion 4ncluding, but not lmited to, prelimi-
nary assessment, site inspection, testing, re-
medial investigation, femsibility studies, Te-
medial design, containment, remedial ac-
tion, removal of contaminated materials,

starage of contaminated materials and secu-
rity and site closeouts. 1f one of such activi-
ties nccounts for 50 percent or-nore of a con-
cern’s total revenues, employees, or other re-
lated factors, the concern's primary industry
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is that of the particular industry and not the
Environmental Remediation Services Indus-

try.
(b) For purposes of classifying a Govern-

- ment procurement as Environmental Reme-
diation Services, the general purpose of the
procurement must be to Testore or directly
support ‘the restoration of a contaminated
environment (such as, preliminary assess-
sment, stte inspection, testing, remedial in-
vestigation, feasibility studies, remedial de-
sign, remediation services, containment, Te-
moval of contaminated materdals, storage of
contaminated materials or security and site
closeouts), although the general purpose of
the procurement need not mecessarily in-
clude remedial actions, Also, the procure-
ment must be composed of activities in three
or more separate industries with separate
NAICS codes or, in some instances (e.g..-en~
gineering),  smaller sub-components 0
NAICS codes with separate, distinct size
standards. These activities may include, but
are not limited to, separate activities in in-
dustries such as: Heavy Construction; Spe-
cialty Trade Contractors; Engineering Serv-
jces; Architectural Services; Menagement
Consulting Services) Hazardous -and .Other
“Waste Collection; Remediation Services,
Testing Laboratories; and Ressarch and De-
velopment in the _Phystcal, Engineering and -
1dfe Sciences. If:any activity in the procure-
soent can be identified with .2 separate
NAICS code, or component of & code with &
separate distinct size standard, and that in-
dustry accounts for 50 percent or maore of the
yalue of the -entire procurement, then the
proper size standard is the one for that par-
ticular industry, and not the Environmental
Remediation Service size standard.

18, . Subsector 483—Water “Transportation—
Offshore Marine Services: The applicable size
standard shall be §25.5 million for firms fur-
nishing specific transportation services o
concerns engaged in offshore ofl and/or nat-
ural gas exploration, drilling production, or
marine research; such services encompass
passenger and freight transportation, anchor
hendling, and related Jogistical services to
and from the work site or at sea.

18. NAICS codes G11519—Job Corps Centers.
For classifying a Federal procurement, the
purpose of the solicitation must be for the
management and operation of a .8, Depart-
ment of Labor Job Corps Center. The activi-
ties involved include admissions activities,
Hife skills training, educational activities,
-comprehensive career preparation activities,
career development activities, career transi-
tion activities, as well as the management

and support functions and services needed to-

operate and maintain the facility. For SBA
assistance as & small business concern, other
than for Federal Government procurements,
a concern must be primerily engaged in pro-
viding the services to operate and maintain
Federa) Job Corps Centers,

13 CFR Ch. ] (1-1-D8 Ediition)

17. NAICS code 115310 (Support Activities
for Forestry)—Forest Fire Suppression and
Fuels Management Services are two COmpo-
nents of .Support Activities for Forestry.
Forest Fire Suppression includes astablish-
ments which provide services to fight forest
fives. These firms usnally have fire-fighting
crews and equipment. Fuels Management
Services firms provide services to clear land
of hazardous materials that would fuel forest
fires. The treatments used by -these firms
may include prescribed fire, mechanical Te-
moval, establishing fuel breaks, thinming,
pruning, and piling.

18, NAICS code 541518—An Information
Technology Value Added Reseller provides a
total solution to information technology ac-
quisitions by providing multi-vendor hard-
ware and software along with significant
services. Significant value added .services
consist of, but are not limited to, configura-
tion consulting and design, systems integra-
tion, installation of multi-vendor computer
equipment, customization of hardware or
software, training, product technical sup-
‘port, maintenance, and end user support. For
purposes of Government procurement, an in-
formation technology procurement classified
under this industey category must consist of
at least 15% and not Tore than 50% of value
added services as measured by the total price
Jess the cost of information technology hard-
‘ware, computer software, and profit, If the
contract consists of Jess than 15% of value
added services, then it must be classified
under 2 NAICS manufacturing industry. If
the contract consists of more than 50% of
value added services, then it must be classi-
fied under the NAICS industry that best de-
scribes the predominate service of the pro-
curement. To quelify as _an Information
Technology Value Added Reseller for pur-
poses of SBA assistance, other than for Gov-
ernment procurement, a CONCETI must be
primarily engaged in providing information
technology equipment and computer soft-
ware and provide value added services which
sccount for at least 1§% of its Teceipts but
not more than 50% of its receipts.

19. NAICS Sector 92—Sma business size
standards are not established for this sector.
Establishments in the Public Administration
sector are Federal, State, and locael govern-
ment agencies which administer and-oversee
government programs and acttvities that are
not performed by private establishments.
Concerns performing apecational services for
the administration of a government program
are classified under the NAICS private sector
4ndustry based on the activities performed.
Similarly, procurements for these types of

services are classified under the NAICS pri-.

vate sector industry that best describes the
activities to be performed, For example, if 2

government agency issues 2 procurement for |

Jaw enforcement services, the requirement
would be classified using one of the NAICS
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industry codes under - 58161, Invéstigation,
Guard, and Armored Car Services.

{65 FR 30840, May 15, 2000]

EDITORIAL NOTE: For FEDERAL REGISTER ci~
rations affecting §121.201, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and an GPO Access.

S1ze ELIGIBILITY REQUIREMENTS FOR
SBA FINANCIAL ASSISTANCE

§121.301 What size standards are ap-
plicable to financial assistance pro-
grams?

() For Business .L.oans and Disaster’

‘Loans (other than physical disaster
‘loans), an applicant business concern
‘must satisfy two criteria:

(1) The size of the applicant alone
{without affiliates) must not exceed
the size standard designated for the in-

.dustry in which the applicant is pri-

marily engaged; and

(2) The size of the applicant combined
with its affiliates must not exceed the
size standard designated for either the
primary -industry of the -applicant
alone or the primary industry of the
applicant and its affiliates, -whichever
is higher. These size standards are set
forth in §121.201.

(b) For Development Company Pro-
grams, an applicant must mest one of
the following standards:

(1) The same standards applicable
under paragraph (a) of this section; or

(?) Including its affiliates, tangible
net worth not in excess of $7.5 million,
and average net income after Federal
income taexes (excluding any carry-over
losses) for the preceding two completed
fiscal years mot in excess of §2.5 mil-
lion. If the applicant is not required by
law to pay Federal income taxes at the
enterprise level, but is required to pass
income through to its shareholders,
partners, beneficiaries, or other equi-
table owners, the applicant's “net in-
come after Federal income taxes” will

_be its net income reduced by an

amount computed as follows:

(i) If the applicant is not required by
law to pay State (and local, if any) in-
come taxes at the enterprise level,
multiply -its net income by ‘the mar-
ginal State income tax rate (or by the
combined State and local income tax
rates, as applicable) that would have

§121.301

applied if it were a taxable corpora-
tion.

(i) Multiply the applicant’s net in-
come, less any deduction for State and
jocal income taxes calculated under
paragraph (b)(2)(i) of this section, by
the marginal Federal income tax rate
that would have applied if the appli-
cant were a taxable corporation.

(1if) Sum the results .obtained <in
paragraphs (b)(2) (i) and (b)(2)(ii) of this
section. ’ .

(6) For the Small Business Invest-
ment Company (SBIC) prograrn, an ap-
plicant must meet one of the following
standards: ) -

(1) The same standards applicable
under paragraph (a) of this sectjon; or

(9 Including its effiliates, tangible
net worth not in excess of §18 million,
and average net income after Federal
income taxes (excluding any carry-over
iosses) for the preceding two completed
fiscal years not in excess of $6 million.

-If the 'mpplicant is not required by law
“to pay Federal income taxes at the en-

terprise level, but is required to pass
income through to its shareholders,
partners, beneficiaries, or ather equi-

table owners, ‘the applicant's ''net in-

come after Federal income taxes' will
be its met income reduced by an
arnount computed as follows:

{i) If the applicant is not required by
law to pay State (and local, if arty) in-
come taxes at the enterprise level,
anultiply its net income by the mar-
ginal State income tax rate (or by the
combined State and locdl income tax
rates, as applicable) that would have
applied if it were a taxable corpora-
‘tion.

(i) Multiply the applicant’s net in-
come, less any deduction for State and
local income texes calculated under
paragraph (0)(2)()) of this section, by
the ‘marginal Federal income tax rate
that would have epplied if the appli-
cant were & taxable corporation,

(1i) Add-the results obtained in para-
graphs () () and (@) (ii) of this sec-
tion,

() For Surety Bond Guarantee as-
sistance—

(1) Any construction (general or spe-
cial trade) concern or concern per-
forming & contract for services is small
4f, together with its affiliates, its aver-
age annual receipts do mot exceed $8.5
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million, except &S provided in
§121.301(c) (3).

(2) Any concern not specified in pare-
graph (d) (1) of this section must meet
the size standard for the primary in-
dustry in which it, combiried with its
affiliates, is engaged.

(3) For any contract or subcontractk,
public or private, +o be performed in
the “Presidentially-declared disaster
areas resulting from the 2005 Hurri-
canes Katrina, Rita or Wilma, a con-
struction (general or special trade)
concern Or Concern performing a con-
tract for services is small if, together
with its affiliates, it meets the size
standard for the primary industry in
which it, together with its affiliates, is
engaged, or if it eets ‘the size stand-
ard set forth inparagraph (@) (1), which-
ever is higher,

(e) The applicable size standards for
purposes of . BA's financiel assistance

-programs, excluding the Surety Bond

Guarantee assistance programl, -2re in-
creased by 25% whenever the applicant
agrees to use all of the financial assist-
amce within a labor surplus afea. Labor
surplus areas are 1isted monthly in the
Department  of ‘Labor -publication
“prea Trends in Employment and Un-
employment.”’

{61 FR 3286, Jan. 31, 1996, -as amended at 68
FR 30648, June 7, 2001; 67 FR 3058, Jan. 23,
2002; 69 FR 29204, May 21, 2004; 70 FR 69047,
$3052, Nov. 14, 2005; 70 FR 72594, -Dec. §, 2005;

_71°FR 62208, Oct. 24, 2006]

§121.302 When does SRA determine
“the size status of an applicant?

(g) The size status of an applicant for
SBA financial assistance 1s determined
as of the date the application for finan-
cial assistance is accepted for proc-
essing by SBA, 'except for applications
under the Preferred Lenders Program
(PLP), the Disaster Loan program, the
SBIC program, and the New Markets
Venture Capital (NMCV) prograim.

(o) For the Preferred Lenders pro-
gram, ‘size is determined as of the date
of approval of the loan by the Preferred
Lender. .

(c) For disaster joan assistance
(other than physical disaster loans),
size status is determined as of the date
+he disaster commenced, as set forth in
+the Disaster Declaration. ‘For economic
injury disaster joan assistence under

13 CFR Ch. | (1-1-08 Ediifion)

disaster declarations for Hurricanes
Katrna, Rita, and Wilma, size status 18
determined as of the date SBA accepts
the application .for processing, and for
applications submitted before Decermn-
per 6, 2005, whether denied because of

‘size status or pending, such applica-

tions shall be deemed Tesubmitted on
December 6, 2005, For pre-disaster miti-
gation loans, size status is determined
as of the date SBA accepts a complete
Pre-Disaster Mitigation Small Busi-
ness Loan Application for processing.
Refer to §123.408 of this chapter to find
out what SBA considers to be a com-
plete Pre-Disaster Mitigation Small
Business Loan Application,

(d) For financial assistance from an
SBIC licensee or an NMVC company,
size 45 determined as of ‘the date a con-
cern's application is accepted for proc-
essing by the SBIC or the NMVC com-
pany. ' '

() Changes in size after the applice-
ble date when size is determined will
not disqualify an applicant for assist-
a/nce.

61 FR 3286, Jan. 31, 1896, as amended at 84
FR 48276, Sept. 3, 189%; 67 FR ‘11880, Mar, 15,
2002; 67 FR 62337, Oct. 7, 2002; 69 FR 209204,

May 21, 2004; 70 FR 72584, Dec. § 2005)

§121.303 What size procetinres are
used by SBA before it malkes a for-
mal size determination?

(@) A concern that submits an appli-
cation for financial assistance is
deemed to have certified that it is
small under the applicable size stand-
ard. SBA may gquestion the concern's
status based on information supplied in
‘the application or from any other
source.

(b) A small business investment com-
pany, & development company, & surety '
bond company, or 2 preferred lender
may accept as true +he size informa-
tion provided by an applicant, unless
credible evidence to the contrary is ap-
parent.

(c) Size is indtially considered by the
jndividual with final financial assist-
ance authority. This is not a formal
size determination. A formal deter-
mination may be requested prior to a
denial of eligibility based on size.

334 -



Srnall Business Administration

{d) An applicant may request .a ‘for-
mal size determination -when assist-
ance has been denied for size ineligi-
bility, Except for disaster loan eligi-
bility, a request for a formal size deter-
mination must be made to the Govern-
ment Contracting Area Director .Serv-
ing the area in which the headquarters
of the applicant is iocated, regardless
of the location of the parent company
or affiliates. For disaster loan assist-
ance, the request for a size determina-
+ion must be made tothe Area Director
for the Disaster Area Office which de-
nied the assistance.

(e) There are 1o +time limitations for
meking a formal size determination for

purposes of financial assistance. The

©fficial Tnaking the formal size deter-
mmination must provide a copy of the
determination to the applicant, to the
requesting SBA official; and to other
snterested SBA program officials.

§121.804 What are the size reguire-

‘ments for refinancing an existing
SBA loan?

{a) .A concern +hat applies to refi-
nance an existing SBA loan or pguar-
antee will be considered small for the
refinancing even though its size has in-
creased since the date of the original
financing to exceed its applicable size
standard, provided that:

(1) The increase in size is due to nat-
ural growth (as distinguished from
merger, acquisition or similar manage-
ment action); and ’

(2) SBA determines that refinancing
is necessary to ‘protect the Govern-
ment's financial interest.

(b) If a concern's size has -increased
other than by matural growth, +the con-
cern mnd its affiliates must.be small at
the time the application for refi-
nancing is accepted for processing by
SBA.

§121,306 What size eligibility require:
toents exist for chtaining financial
__assistance relating to ‘particular

procurements?

A concern gqualified as small for a
particular procurement, including . an
8(z) subcontract, is small for financial
assistance directly and primarily relat-
ing to the performance of the par-
ticular procurement.

§121.402

S17E ELIGIBILITY REQUIREMENTS FOR
GOVERNMENT PROCUREMENT

§121.401 What procursment Programs
-ave subject to size _determinations?

The rules set forth in §5121.401
through 121,418 apply to all Federal
procurement programs for which status
@s @ small business is required or ad-
vantageous, including the -smsgll busi-
ness set-aside program, SBA's Certifi-
cate of Competency prograin, SBA's
8(a) Business ‘Development program,
SBA's HUBZone program, SBA's Serv-
jce-Disabled Veteran-Owned Small
Business program, the Small Business
Subcontracting program, and the Fed-
eral Small Disadvantaged ‘Business

_ (SDB) program.

170 FR 56814, Sept. 28, 2005)

§121.402 What size standards are BpP-
plicable to Federal Governmenit
Contracting programs?

(2) A concern must not exceed the
size standard for the NAICS code speci-
-fied in the solicitation. The con-
tracting officer must specify the size
standard in effect on +he date the solic-
station is issued. If SBA amends the
size standard and it becomes effective
before the date initial offers (including
price) are due, the contracting officer
tnay amend the solicitation and use the
new size standard.
(b) The procuring agency contracting
officer, or authorized representative,
designates the proper NAICS code and
size standard in a solicitation, select-
4ng the NAICS code which best de-
scribes the principal purpose of the
product or service being acquired. Pri-
mary consideration is given to- the in-
dustry descriptions in the NAICS
United States Manual, the product or
service description in the salicitation
and eny attachments t0 it, the relative
value and importance of the compo-
pents of the procurement aking up
the end item being procured, and the
function of the goods or services being
purchased, Other factors considered in-
clude previous Government procure-
ment classifications of the .same Or
similar products or services, and the
classification which would best serve
+thepurposes of the Small Business Act.
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A procurement is usually classified ac-
cording to the component which ac-
counts for the greatest percentage of
contract value. Procurements for sup-
plies must be classified under the ap-
propriate manufacturing NAICS code,
not under the wholesale trade NAICS
code. . :

(c) The NAICS code assigned to-a pro-
curement and its corresponding size
standard is final unless timely ap-
pealed to SBA's Office of Hearings and
Appeals (OHA), or unless SBA assigns
an NAICS code or size standard as pro-
vided in paragraph (d) of this section.
 (d) An unclear, incomplete or missing
NAICS code designation or size stand-
ard in the solicitation may be clarified,
completed or supplied by SBA in con-
nection with a formal size determina-
tion or size appeal. ) .

(e) Any offeror or other .interested
party adversely affected by an NAICS
code designation or size standard des-
ignation may appeal +the designations
to OHA under part 134 of this chapter.

{61 FR 3286, Jan. 3L, 1895, as amended at G5
FR 30863, May 15, 2000; 69 FR 28205, May 21,
2004)

§121.408 Are SBA size determinations
and NAICS code desigmations ‘bind-
ing on parties?

Formal size determinations and
NAICS code designations made by au-
thorized SBA officials are binding upon
the parties. Opinions ctherwise pro-
vided by SBA officials to contracting
officers or others are advisory in na-
ture, and are not binding or appealable.

(61 FR 3286, Jan. 31, 1996, as amended at 85
FR 30863, May 15, 2000}

$121.404 When does BBA determine
the size status of a business con-
cern?

(8) SBA determines the size status of
a concern, including its effiliates, as of
the date the concern submits a written
self-certification that it is small to the
procuring activity as part of its iriitial
offer (or other formal response to a so-
licitation) which includes price. Where
an agency modifies 2 solicitation so
that initial offers are no longer respon-
sive to the solicitation, a concern must
recertify that it is a small business at
the time it submits a responsive offer,

13 CFR Ch. | (1~1~08 Ediition)

which includes price, to the modified
solicitation.

{b) A concern applying to be certified
as a Participant in SBA's 8(a) Business
Development program (under part 124,
subpart A, of this chapter), as a small
disadvantaged business {under part 124,
subpart B, of this chapter), or as .&
HURZone small business (under part
126 of this chapter) must qualify as a
small business for its primary industry
classification s of the date of its ap-
plication and the date ‘of certification
by SBA.

() The size status of an applicant for
a Certificate of Competency (COC) re-
lating to an unrestricted procurement
is determined as of the date of the con-
cern’s application for the COC.

(d) Size status for purposes of compli-
ance with the nonmenufacturer rule
set forth in §121.406(b)(1) and the osten-
sible subcontractor rule set forth in
§121.103(h)4) is determined as of the
date of the final proposzl revision for
negotiated acguisitions and final bid
for sealed bidding,.

{e) For subcontracting purposes, 2
concern must qualify as small as of the
date-that it certifies that it is small for
+he .subcontract. The applicable size
standard -is that ‘which is set forth in
§121.410 and which is in effect at the
‘ime the concern self-certifies that it
is small for the subcontract. .

(f) For purposes of two- tep sealed
bidding under subpart 14.5 of the FAR,
48 CFR, a concerm wust gualify as
small as of the date that it certifies
‘that it is small as part of its step one
proposal.

() A concern that qualified Bs a
small business at the time it receives a
contract is considered & small business
throughout the life of that contract.
Where a concern grows to be other
- than small, the procuring agency may
exercise options and still count the
award as an award to a small business.
However, the following exceptions

ap(:ly:

1) Within 30 deys of an approved con-
tract povation, & contractorl must Te-
-certify its small business size status to
the procuring agency, OF inform -the
‘procuring agency that it is other than
small, If the contractor is other than
small, the agency can no longer count
the options or orders jssued pursuant
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4o the contract, from that point for-
ward, towards its small business goals,

(2) Iri the case of a merger ar acquisi-
tion, where contract novation is not re-
quired, the contractor must, within .30
days of the transaction becoming final,
recertify its small business size status
o the procuring agency, or inform ‘the
procuring agency that it is other than
small. If the contractor is other than
small, the agency can no longer count
the options or orders issued pursuant

" o the contract, from that point for-

ward, towards its small business goals.

“The agency and “the comtractor must

immediately Tevise all applicable Fed-
eral contract databases to reflect the
new size status.

(3) For the purposes of contracts with
durations of more than five years (in-
cluding options), including Multiple
Award Schedule (MAS) Contracts, Mul-
tiple Agency Contracts (MACs) and
Government-wide Acguisition Con-
tracts (GWACs), a contracting officer
must request that a business concern

re-certify its small business size status

no more than 120 days prior to the end
of the fifth year of the contract, and no
more than 120 days prior to exercising
any option thereafter. If the contractor
certifies that it is other than small,
the agency tan o longer count the op-
tions or orders issued pursuant to the

. contract towards its small business

prime contracting goals. The agercy
and the contractor must immediately
revise all applicable Federal contract
databases to Teflect the new size sta-
tus.

i) A business concern that certified
itself as other than small, either ini-
tially or-prior to an option being exer-
cised, may recertify itself as small for
a subsequent option period if it meets
the applicable size standard.

(1) Re-certification does not change
the terms and conditions of the con-
tract. The limitations on subcon-
tracting, non-menufacturer end sub-
contracting plan requirements in effect
at the time -of contract award remain
in effect throughout the life of the con-
tract.

(i1d) A request for a size re-certifi-
cation shall include the size standard
in effect at the time of re-certification
that corresponds to the NAICS code

2008}

§121.405

+that that was initially assigned to the
contract.

' (iv) A contracting officer must assign
.2 NAICS code and size standard to each
order under a long-term cantract, The
NAICS code and size standard assigned
to an order must correspond to a
NAICS code and size standard assigned
to the underlying long-term contract.
A concern will be considered small for
that order only if it certified itself as
small under the same .or lower size
standard. . '

{v) Where the contracting officer ex-
plicitly requires concerns to- recertify
their size status in response to a solici-
tation for an order, SBA will determine
size as of the date the concern submits
its self-representation as part of its-re-
sponse to the solicitation for the order.

{vi) A Blanket Purchase Agreement
(BPA) is not a contract. Goods and
services are acquired under a BPA

. when an order is issued. Thus, a con-

cern's size may not be determined
based on its size at the time of a re-

-sponse to a.solicitation for a BPA.

() A follow-on or renewal contract is
a new contracting action. As such, size
is determined as of the date the con-
cern submits -a written self-certifi-
cation that it is small to the procuring
agency .as part of its initial offer in-
cluding price for the follow-on or re-
newal contract.

68 FR 29205, May 21, 2004, as .amended at 71
FR 19813, Apr. 18, 2006; 71 FR 66443, Nov. 15,

$121.406 May = business CODCEXn pelf-
cer.i;if}' -its small business size sta-
tus' '

(8) A concern must self-certify it is
small under the size standard specified
in the solicitation, or as clarified, com-
pleted or supplied by SBA pursuant to
§121.402(d),

(b) A contracting officer Tnay accept
= concern's self-certification as true
for the particular procurement in-
volved in the absence of a written pro-
test by .other offerors or other credible
jnformation which causes the con-
tracting officer or SBA to guestion the
size of the concern.

() Procedures for protesting the self-
certification of an offeror are set forth
in §§121.1001 through 121.1008.
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§121.406 How does 2 small business
concern qualify 1o provide ‘mani-
factured produnets under small basi-

. hess set-aside or 8(a) contracts?

(8) General In order to gualify as 2
small business concern for a small
business set-sside or 8(a) contract to
provide -manufactured products, an of-
feror must either:, ° .

(1) Be the mani acturér of the end
itern being procured (and the end item
Tnust be manufactured or produced in
+he United States): or

(?) Comply with the requirements of *

paragraph {b), () or (d) of this section
as a nonmanufacturer, a kit assembler
or a supplier under Simplified Acquisi-
tion Procedures.

(b) Nonmanufacturers. (1) A concern
may qualify for a2 requirement to pro-
vide manufactured products as & non-
manufacturer if it:

{i) Does-not exceed 500 employees;

(i) Is primarily engaged in the retail
or wholesale trade and normally sells
the e of itemn being supplied; and

(iil) Will supply the end item of @
small business manufacturer or proc-
essor made in the United States,.or ob-
tmins a waiver of such requirement pur-
suant to paragraph (b)(3) of ‘this sec-
tion. :

(%) For size purposes, +there can be
oniy one manufacturer of the end item
being acquired. The manufacturer is
+the concern which, with its own facili-
ties, performs the primary activities in
+ransforming inorgamnic or organic sub-
stances, including the assembly of
parts and components, into the end
jtem being acquired. The end item
must poOSsess characteristics ‘which, as
a tesult of mechanicel, chemical or
human action, it did not possess before
the original substances, parts or com-
ponents _were assembled or trane-
formed, The end item may be finished
and ready for utilization or consump-
+tion, or it may be semifinished as a raw
material to be used in further manufac-
turing. Firms which perform only
minimal operations upon the item

" ‘being procured do not qualify as manu-

facturers of the end item. Firms that
add substances, parts, or components
to an existing end item to modify its
performance will not be considered the

end item manufacturer where those.

jdentical -modifications can be per-

13 CFR Ch. | (1-1-D8 Editlon)

formed by and are available from the
manufacturer of the existing end item:

({) SBA will evaluate the following
factors in determining whether a con-
cern is the manufacturer of the end
itern: .

(A) The proportion of total value in
the end item added by the efforts of the
concern, excluding costs of overhead,
‘testing, guality control, and profit;

{B) The importance of the elements
added by the concern to the function of
the end item, regardiess of their rel-
ative value; and :

(C) The concern's technicsl capabili-
ties; plant, facilities and eguipment;
production or assembly line processes;
packaging and boxing operationms; la-
geling of products; and product warran-

es. .

(i) Firms that provide. computer and
other information technology equip-
ment primarily consisting of compo-
nent parts (such as motherboards,
video cards, network cards, TNEMOory,
power supplies, storage devices, and
similar items) who install components

+totaling less than 509 of the value of
the end item are generally not -consid-
ered the manufacturer of the end itemn.

(3) The Administrator or designee
may waive the requirement set forth in
paragraph by G of +his section
under the following two circumstances:
- @) The contracting officer has deter-
roined that no small business Tnanufac-
turer Or Processor reasonably can be
expected to offer a product meeting the
specifications (including period for per-
formance) required by a particular so-
licitation and SBA reviews and accepts
that determination; or )

(i) SBA determines that no small
business manufacturer or processor of
the product or class of products is
available to participate in the Federal

rocurement market.

(4) The two waiver possibilities iden-
tified 4n paragraph (0)(3) ofthis section
are called ''individual” and ‘‘class”
waivers respectively, and the proce-
dures for them are contained in
§121.1204.

" {5) Any SBA waiver of the nonmanu-
facturer rule has no effect on require-
ments external to the Small Business
Act which -involve domestic sources of
supply, such as the Buy American Act.
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{¢) Kit assemblers. (1) Where the man-
ufactured item being acquired is a kit
of supplies or other goods provided by
.an offeror for & special purpose, the of-
feror cannot exceed 500 employees, and
50 percent of the ‘total value of the
components of the kit must be manu-
factured by business concerns in the
United States which are small under
the size standards for the NAICS codes
of the components being assembled.
The offeror need not 4tself be the man-
ufacturer of any of the items assem-

bled. : .

(2) Where the Government has speci-
fied an itern for the kit which s not
produced by U.S., small business con-
cerns, such item shall be excluded from
the calculation of total value in para-
graph (c) (1) of this section.

‘(d) Simplified Acquisition Procedures.
Where ‘the procurement of a manufac-
+ured -item is processed under Sim-
plified Acguisition Procedures, as de-
Fined in §13.101 of the Federal Acguisi-
tion Regulation (FAR) (48 CFR .13.101),
and “where the anticipated cost of the
‘procurement -will mot exceed $25,000,
the offeror need not supply the end
product of 2 small business concern as
long as the product acquired is manu-
factured or produced in the United
States, and the offeror does not exceed
500 employees. The offeror need not
jtself be the manufacturer of any of the
jtems acquired. . :

{e) These requirements do not apply
+o small business concern subcontrac-
tors.

|61 FR 3286, Jan. 31, 1998 61 FR 7886, Mar. 1,
109G, as amended at 85 FR 30863, May 15, 2000;
80 FR 29205, May 21, 2004]

§121.407 What are the size procedures
for midltiple item procurements?

If a procurement calls for two or
more specific end items oOr types of
services with different size standards
and the offeror may submit an offer on
any or all end items or types of serv-
jces, the offeror must meet the size
standard for each end item .or service
jtem for which it submits an offer. If
the procurement calls for more than
one specific end ttem or type of service
end an offeror is required to submit an
offer on all items, the offeror may
qualify as & small business for the pro-
curement if it meets the stze standard

§121.410

of the item which accounts for the
greatest percentage of the total con-
tract value.

§121.408° What are the size ocedures
for SBA’s Certificate of Competency
Program?

{a) .A firm which applies for & COC
must file an “Application for Small
‘Business ,Size Determination’” (SBA
Form $55). If the initial review of SBA
Form 355 indicates the applicant, in-
cluding its affiliates, is small for pur-
poses of the COC program, SBA will
process the application for COC. If the
review -indicates the applicant, includ-
ing its affiliates, is other than smell,
SEA -will initiate a formal size deter-
mination as set forth in §121.1009, In
such a case, SBA will not further proc-
ess the COC application until a formal
size determination is made.

(b) A concern is ineligible for a COC
if = formel SBA size determination
Finds the concern other'than small. -

§121.409 What size standard applies in
an unrestricted rocurement for
Certificate of CE:mpetancy pur-
poses? :

For the purpose of receiving a Cer-
+ificate of Competency in -an unre-
stricted procurement, the applicable
size standard is that corresponding to
+he NAICS code set forth in the solici-
tation. For a manufactured product, a
concern must also furnish a domesti-
cally produced or manufactured prod-
act, regardless of the size status of the
product manufacturer. The offeror need
not be the nanufacturer of any of the
items acquired.

|61 FR 3286, Jan. 31, 1896, Bs amended at 65
FR 30883, Mey 15, 2000}

§121.410 ‘What are +he size standards
for SBA’s Bection 8(d) Subcon-
tracting Program?

For subcontracting purposes pursu-
ant to sections B(d) of the Small Busl-
ness Act, B concern 15 small for sub-
contracts ‘which relate to Government
procurgments if it does not exceed the
size standard for the NAICS code that
the prime contractor believes best de-
scribes the product or service being ac-
quired by the subcontract. However,
subcontracts for -engineering services
awarded under the MNational Energy
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Policy Act.of 1882 have the same size
standard as Military and Aerospace
Equipment and Military Weapons
under NAICS 541213.

|61 FR 3286, Jan. 31, 1896, as amended at 65
FR 30863, May 15, 2000; 69 FR 20205, May 21,
2004]

§121.411 What are the size procedures
for SBA’s BSection 8(d) BSuboon-
tracting Program? *

(2) Prime contractors may Tely an
the information contained in the Cen-
+tral Contractor Registration (CCR), or
equivalent data base maintained -or
sanctioned by SBA, as an accurate rep-
resentation of a concern's size and
ownership characteristics for purposes
of maintaining a small business source

list. Even though a concern is on a

small business source list, it must still
qualify and self-certify as &.small busi-
ness at the time it submits its offer as

‘a section 8(d) subcontractor, .

(b) Upon determination of ‘the suc-
cessful subcontract offeror for a com-
petitive subcontract, but prior to

award, the prime contractor must in-

form each unsuccessful subcontract of-

feror in writing of the name and loca-
+ion of the apparent successful offeror.

{c) The self-certification of a.concern
subcontracting or ‘proposing to sub-

_ contract under section B8(d) of the

Small Business Act may be protested
by the contracting officer, the prime
contractor, the appropriate SBA offi-
cial or any other interested party.

|61 FR 3288, Jan. 31, 1806, :as amended .at 69
FR 25205, May 21, 2004)

§121.412 What ave th;a size procedures
for -partisl smdll business set-
asides?

Afirm is required to meet size stand-
ard requirements only for the small
business set-aside portion of .a, procure-
ment, and is not required to gualify as
a small business for the uorestricted
portion.

13 CFR Ch. | {1~1-D8 Edifion)
§121.418 [Reserved]

S1ze ELIGIBILITY REQUIREMENTS FOR
SALES OR LEASE OF GOVERNMENT
PROPERTY

§121.501 What programs for sales or
leases of Government property .are
subject fo size determinations?

Sections 121.501 through 121.512 apply
to small business size determinations
for the purpose of the sale or lease of

Government property, including the

Timber Sales Program, the Special

Salvage Timber Sales Program, and

the sale of Government petroleum, coal

and uranjum,

$121.502 What size .standards are sp--
liceble to programs for sales or
eases of Government property?

(a) Unless otherwise specified in this
part—

(1) A concern primarily engaged in
manufacturing is small for sales or
leases of Government property if it
does not exceed 500 employees;

{2) A concern not primarily engaged
in manufacturing is small for sales or
leases of Government property if it has
annual receipts not exceeding $8.5 mil-
Tion. ’ )

(b) Size status for such sales and
leases is determined by the primary-in-
dustry of the applicant business con-
cerm.

|61 FR 3286, Jan. 31, 1885, &5 amended at &7
FR 3056, Jan. 23, 2002; 70 FR 72584, Dec. ‘6,
2005}

$121.508 Are SBA. size determinations
hinding on parties?

Formal size determinations based
upon a specific Government sale or
lease, or made in response to & request
from another Government Bgency
under §121.801, are binding upen the
parties. Other SBA opinions provided
to contracting officers or others are
only advisory, and are not binding or
appealable,

$121,504 When does SBA. determine
‘the size status of @& business con- -
. cern? b
SBA determines the size status of a
concern {(including its affiliates) as of
the date the concern submits a written
self-certification that it is small to the
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Government as part of its initial offer
including price where there is a spe-
cific sale or lease at issue, or &S set
forth in §121.803 if made in response 1o
a request of another Government agen-

cy.

$121.505 What is the effect of a self-
certification?

' (a) A contracting officer may accept

_ a concern's self-certification as true

for the particular sale or lease in-
volved, in the absence of a written-pro-
test by other offerors or other credible
information which would cause the
contracting officer or SBA to question
the size of the concern.

(b) Procedures for -protesting the self-
certification of an offeror are set forth
in §5121.1001 through 121.1008,

$121.506 What definitions are impor-
iant for sales or leases of Govern-
ment-owned timber?

() Forest product industry means log-
ging, wood preserving, and the manu-
Facture of lumber end wood related
products such &s Veneer plywood,
hardboard, particle board, or wood
pulp, and of products of which lumber
or wood related products are the prin-
cipal raw materials. .

(b) Logging of timber means felling
and bucking, yarding, andfor loading.
1t does notmean hauling.

() Manufacture of logs means, at a

minimurm, breaking down logs imto -

rough cuts of the finished product.

(d) Sell means, in addition to its
usual and customary meaning, the ex-
change of sawlogs for sawlogs on &
produ -for-product basis with or with-
out monetary adjustment, and an indi-
rect transfer, such as the sale of the as-
sets of a concern after it has been
awarded one Or more set-aside sales of
timber.

(e) Significant logging of timber means
+hat a concern uses its own employees
to perform at least two of the fol-
lowing: felling and bucking, yarding,
and loading. .

) §121.5607 What are the size standards

and other requirements for the pur-

chase of Govermnen'b-owned thmber

%}ﬂ:ﬁr than Bpecial Balvage Tiro-
er,

(@ To be small for purposes of the
sale of Government-owned tinber

§121.507

(other than Special Salvage Timber) a
concern must: _

(1) Be primarily engaged in the log-

ing or forest products industry;

{2) Not exceed 500 employees, taking
jnto account its affiliates;.and

(3) If it does not intend at the time of
+he offer to resell the timber—

({) Agreethat it will menufacture the ’

logs with its own facilities or those of
another business which meets the Te-
guiremerts of paragraphs (a)(l) and
(a)(2) of this section;

(i) Agree that if it eventually resells
the timber, it will resell no more than

30% of the sawtimber volume to other .

businesses which do not meet the re-
guirements of paragraphs (2)(1) and
(2)(2) of this section; and

(111) Agree that if it becornes acquired
or controlled by :a business which does
not meet the requiremerts of pare-
graphs (2)(1) and (2)(2) of this section,
it will require as a condition of the ac-
gquisition or change of control that the
acquiring or controlling business resell
at least 70% of the sawtimber volume
to businesses which do ‘meet the re-
quirements of paragraphs (a) (1) and
{a)(2) of this section; o

(4) If it intends at +he time of offer to
resell the timber—

(1) ‘Agree that it will not sell more
than 30% of such timber (50% of such

+imber if the concern is &Il Alaskan

business) to a business which does not
meet the requirements of paragraphs
(@) and (a)(2) of this section; and

(1) Agree that if it becomes acquired
or controlled by a business which does
not meet the reguirements of pare-
graphs (2)(1) and (8)(2) of this section,
it will require as a condition of the ac-
quisition or change of control that the
acquiring or controlling business resell
at least 70% of the sawtimber volume
(or at least 50% of the sawtimber vol-
ume, if 4t is an Alaskan business) to

- pusinesses which meet the require-
ments of paragraphs (e) (1) and (@) (2) of
this section.

(b) For & period of three years fol-
lowing the date upon which a concern
purchases timber under -a small busi-
ness set-aside (other than through the
Special Salvage Timber Sale Program),
it must maintain a record oft
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§121.508

(1) ‘The name, address and size status
of every concern to which it sells the
timber or sawlogs; and

(2) The species, grades and valumes of
sawlogs sold.

(¢) For a period of three years fol-
lowing the date upon which a concern
purchases “timber, it must by contract
require all small business repurchasers
of the sawlogs or timber it purchased
under the small business set-aside to
maintain the records described in para-
graph (b) of this section.

$121.508 What are the size standards
and other requirements for the pur-
chase of Government-owned Special
Salvage Timber? L
(2) In order to purchase Government-
owned Special Salvage Timber from
the United States Forest Service or the
Bureau of Land Management as a small
business, & concern must: .
(1) Be primarily engaged .in the log-

gixz% or forest-product industry:
2

Have, together with its affiliates,
o more than twenty-five employees
during any pay period for the last
twelve months; an
(3) If it doesTiot intend at the time of
offerto resell the timber—

(i) Agree that it will manufacture &
significant portion of the logs with its
own employees; and

(i) Agree that it will log the timber
onty with its own employees or .with
employees of another business which is
eligible far award of a Special Salvage
“Timber sales contract; or

(4) If it intends at ‘the time of offer to
resell the timber, agree that it will per-
form 2 significant portion of timber
logging with its own employees and
that it will subcontract the remainder
of the timber logging to a concern
which is eligible for award of a Special

Salvage Timber sales contract.

$121.609 ‘What is the size standard for
leasing of Government land for coal
minin;

A coneern is small for this purpose if

it

(a) Together with its affiliates, does
not have more than 250 employees;

(b) Maintains management and con-
trol of the actual mining operations of
the tract; and

(c) Agrees that 4f it subleases the
Government land, it will be to another

13 CFR Ch. | (1-1-D8 Ediition)

small business, and that it will require
its sublessars to agree to the same.

§121.510 What is the size stendard for
leasing of Government land for ura-
pitom mining? .

A concern is small for this purpose if
it, together with its affiliates, does not
have more than 100 employees.

§121.511 “What is the size standard for
buying Government-owned petro-
lenm? ’

A concern is small for this purpose if
it is primarily engaged in petroleum
refining and meets the size standard
for a petroleum refining business.

§121.512 What is the size standard for
stockpile purchases?

A concern is small for this purpase if

{a) It is primarily engaged in the pur-
chase of materials which are mot do-
mestic products; and

(b) Its annual Teceipts, together with
jts affiliates, do not exceed B51.5 ‘mil-
lion.
|61 FR ‘3286, Jan. 31, 1986, .as amended at 67

FR 3056, Jan. 23, 2002; 70 FR 72594, Dec. B,
2008)

SzE BLIGIBILITY REQUIREMENTS FOR
THE 8(A) BUSINESS DEVELOPMENT PRO-
p e :

§121.601 What is 2 small business for
purposes of admission to SBA’s 8(a)
Business Development program?

An applicant must mot exceed the
size standard corresponding to its pri-
mary industry classification in order
to qualify for admission to SBA's 8(a)
Business Development Program.

169°FR 20208, May 21, 2004)

§121.602 At what point in time xaust a
8(a) BD applicant be small?

A 8(a) BD applicant -must be .small for
its primary industry at the time SBA
certifies it for admission into the pro-
gram. .

|81 FR 3280, Jan. 31, 1886, as amended at §9
FR 20200, May 21, 200]

§121.603 How does SBA.  determine
whether & Participant is small for a .
particular 8(z) BD subconixact?

() Self certification by Participant. A

8(z) BD Participant must certify that
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it qualifies as a small business under
the NAICS code assigned to a par-
ticular B{a) BD subcontract as part of
jts initial offer including price to the
procuring agency. The Participant also
must submit a copy of its offer, includ-
ing its self-certification as to size, to
the appropriate SBA district office at
the same time it submits the offer to
‘the procuring agency. See §121.404 for
the time.at which size is determined
for, and §121.406 for the applicability of
the nonmanufacturer rule to, 8(a) BD
procurements. :

(b) Verification of size by SBA. Within
30 days of its receipt of a Participant’s
size self-certification for a particular
8(z) BD subcontract, the SBA district
office serving the geographic area in
which the Participant's principal office
is located will review the Participant's
self-certification and determine if it is
small for purposes of that subcontract.
The SBA district office will review the
Participant’'s most recent financial
statements and other relevant data and
then notify the Participant of its deci-
sion.

(c) Changes in size between date of self-
certification .and date of award. (1) Where
SBA verifies that the selected Partici-
pant is small-for = particular procure-
ment, subsequent chenges in size up to
+he date of award, except those due to
merger with or acquisition by another
‘business concern, will not affect the
Firm's size status for that procurement.

() Where a Participant has merged
with or been acquired by another busi-
ness concern between the date of its
self-certification and the date of
award, ‘the concern must recertify its
size status, and SBA must verify the
new certification before award cam
oceur. -

(d) Finding Participant to be other than
small, (1) A Participant may request a
formal size determination (pursuant to
§§121,1001 through 121.1008) with the

SBA Government Contracting Area Of-
fice serving the geographic area in
which the principal office of the Par-
ticipant is located within 5 working
days -of its receipt of notice from the
SBA district office that it is not small
for a particular 8(a) BD subcontract.

(2) Where the Participant does not
+imely reguest 2 formal size deter-
mination, SBA may accept the pro-

§ 121701

curement in support of another Partic-
ipant, or may rescind its acceptance of
+the offer for the 8(a) BD program, &s
appropriate.

461 FR 3288, Jan, 31, 188§, as amended at 85
TR 30863, May 15, 2000; 68 FR 28208, May 21,
2004]

§121.604 Are 8(a) BD Participanis con-
sidered small for purposes of other
SBA. assistance?

A concern which SBA determines to
be & small business for the award of a
8(a) BD subcontract will be considered
to have inet applicable size eligibility
requirements of other SBA programs
where that assistance directly and pri-
marily relates to the performance of
the 8(a) BD subcontract in question,

61 FR 3286, Jan. 31, 1986, as amended at 69
FR 28206, May 21, 2004}

SizE ELIGIEILITY REQUIREMENTS FOR
THE ‘SMALL BUSINESS INNOVATION RE-
SEARCH (SBIR) PROGRAM

§121.701 What SBIR programs are sub-
ject to size determinations?

(2) These sections apply to size sta-
+us for .award of e funding agreement
pursuant to the Small Business Innova-
+tion Development Act of 1982 (Pub. L.
97-219, 15 U,S,C. 638(e) through (K)).

(b) Funding agreement officer means a

contracting officer, a grants -officer, or
a copperative agreement officer.

(6) Funding agreement means any con-
tract, grant or cooperative agreement
entered into between any Federal agen-
cy =nd any small business for the per-
formance  of experimental, develop-
mental, or research work funded .in
whole or in part by the Federal Gov-
ernment. Such worlk includes:

{1) A systematic, intensive study di-
rected toward greater knowledge or un-
derstanding of the subject studied;

(?) A systematic study directed spe-
cifically toward applying new knowl-
edge to meet & recognized need; or

(3) A systematic
knowledge toward the production of
useful materials, devices, and systems
or methods, including design, develop-
ment, and improvement of prototypes

and new processes to meet specific re-
guirements.

343

epplication of '



§121.702

§121.702 What size standards are ap-
plhicable to the SBIR program?

To be eligible for award of funding
agreements in the SBA's Small Busi-
ness Innovation Research (SBIR) pro-
gram, a business concern must meet

- the Tequirements of paragraphs () and

(b) below:

() Ownership and comtrol. (1) An
SBIR awardee must (i) be a concern
which is at least 51% owned and con-
trolled by one or more individuals who
are citizens of the United States, or
permanent resident aliens in the
United States; or )

(i) Be a concern which is at least
51% owned and controlled by another
business .concern that is itself at least
519% owned and controlled by individ-
uals who ere citizens of, or permanent
resident aliens in the United States; or

(i11) Be a joint venture in which each
entity to the venture must meet the
requirements set forth in either pare-
graphs (@)(1){) or (2)(1) @) of this sec-
tion.

(2) I an Employee Stock Ownership
Plan owns all or part of the concern,
SBA considers each stock trustee and
plan member to be an owner.

(3) I a trust owns all or part of the
concern, SBA considers each trustee
and trust beneficiary to be an owner.

(b) Size. An SBIR .awardee, together
with its affiliates, not.have more than
500 employees. .

88 FR 70185, Dec. 3, 2004, as amended at 71
FR 69183, Nov. 30, 2005]

$121.708 Are formal size determina-
tions binding on parties?

Size determinations by authorized
SBA offictals are formal actions based
upon a specific funding agreement, and
are binding upon the parties. Other
SBA opinjons provided to funding
agreement officers ‘'or others, are only
advisory, and are not binding or ap-
pealable, .

§121.704 ‘When  does SBA determin
the gize status of -2 business .con-
- cern?

The size status of a concern for the

purpose of a funding apreement ‘under
the SBIR program is determined as of
the date of the award for both Phase I
and Phase II SBIR awards or on the

13 CFR Ch. | (1-1-08 Edilfion)

date of the request for a size deter-
mination, if an award is pending.

{89 FR 20206, May 21, 2004]

§121.705 Must a business -concern self-
certify its size status?

(8) A firm must self-certify that it
‘currently meets the eligibility require-
ments set forth in §121.702 of this title
or will meet those eligibility require-
ments on the -date of award of a fund-
ing agreement for a Phase I or Phase II
SEIR awerd.

(b) A funding agreement officer may
accept a concern's self-certification as

true for the particular funding agree-

ment involved in the absence of a writ~

ten protest by other offerors or other
‘credible information which would

cause the funding agreement officer or
SBA to guestion the size of the con-
cern,

() Procedures for protesting .an
offeror's self-certification are set forth
in §§121.1001 through 121.1008,

161 FR ‘3286, Jun. 31, 1886, as amended at 69
FR 28206, May 21, .2004)

S1zE ELIGIBILITY REQUIREMENTS FOR
PAYING REDUCED PATENT FEES

‘$121.801 May patentfeés be reduced if
& concern is small?

 These sections apply to size status
for the purpose of paying reduced pat-
ent fees authorized by Pub. L. 97-247, 36
Stat. 317. The eligibility requirements
for independent inventors and .non-’
profit organizetions for the purpose of
paying reduced patent fees are set
forth in regulations of the Patent and
Trademark Office of the Department of
Commerce, 37 CFR 1.9,1.27, 1.28.

$121.802 ‘What size standaxrds are ap-
‘plicable to reduced patent fees pro-
graoms?

A concern eligible for reduced patent
Ffees is one:

(2) 'Whose number of employees, in-
cluding affiliates, does not exceed 500
persons; and

(b) Which has not assigned, granted,
conveyed, or licensed (and is under no
obligation to do so) any rights in the
invention to any person who made it
.and cowld not be classified as an inde-
pendent inventor, or to amy COncern
which would not quelify as a non-profit
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organization or a small business con-
cern under this section.

$121.808 Axe formal size determine-
fions binding on parties?

Size determinations by authorized
SBA officials are formal actions, based
upon a specific patent application pur-
suant to the rules of the Patent and
Trademark Office, Department of Com-
merce, and are binding upon the par-
ties, Other SBA opimions provided to
patent applicants or others are only
advisory, and are not binding or ap-
pealable.

§121,804 When does SBA determine
the size status of a business con-
cexm? .-

Size status is determined as of the
date of the patent applicant’s written
verification of size.

$121.805 May :a business conoern self-
certify its size status?

(a) A concern verifies its size status
with its submission of its'patent ‘appli-
cation. .

(b) Any attempt to gstablish small
size status improperly (fraudulently,
through gross megligence, or otherwise)
may result in remedial action by the
‘Patent and Trademark Office.

(¢) In the absence of credible infor-
mation indicating otherwise, the Pat-
ent and Trademark Office may accept
the verification by the concern as a
small business as true. :

(9) Questions concerning the size
verification are resolved initially by
the Patent and Trademark Office. If
oot verified as small, the applicant
may request & formal SBA size deter:
mination. . '
Size ELIGIBILITY REQUIREMENTS FOR

COMPLIANCE WiTH PROGRAMS OF

OTHER AGENCIES

§121.901 Cen other Govermment agen-
cies obtain SBA size determina-
tions? )

Upon request by another Government
agency, SBA will provide a size deter-
mination, under SBA rules, standards
and procedures, for its use in deter-
miming compliance with small business
requirements of its statutes, regula-
tions Or programs.

e i o oo ¢ Tt an

§121.903

§121.902 What size standards are ap-
plicable to programs of other agen-
cies?

SBA size standards. The size standards
for compliance with programs of other
agencies are those for SBA programs
which are most comparable to the pro--
grams of such other agencies, unless
the agency and SBA agree ctherwise.

167 FR 13718, Mar. 28, 2002] -

§121.908 How msdy an agency use size
standards for its programs thai are
g.iéf:;mt +han those established by

(8) Federal agencies or departments
promulgating regulations relating to
small businesses usually use SBA size
criteria, In limited circumstances, if
they decide the SBA size standard is
not suitable for ‘their programs, then

-agency heads may establish a more ap-

propriate smell business .definition for
the exclusive use in such programs, but
only when

(1) The size standard will determine:

(i) The size of & manufacturing -con-
cern by its average number of employ-
ees based on the preceding “+welve cel-
endar months, determined according to
§121.106; )

{ii) "The size of & services concern by
jts average annudl recejpts overa pe-
riod of at least three years, determined
according to §121.104;

(iti) The size of other concerns on
data over a period of at least three
years; or,

{tv) Other factors approved by SBA;

(2) The agency has consulted in writ-
4ng with SBA's Division Chief, office of
Size Standards at least fourteen (14)
calendar days before publishing the
proposed Tule which is part of the rule-
making process, The written consulta-
tion will include:

(1) What size standard the Bgency
contemplates using;

(i) To what agency Program it will
apply: .

(1il) How the agency arrived at this
particular size standard for this pro-
gram; and, . )

(iv) Why SBA's existing size stand-
ards do not satisfy the program Te-
guirements;

(3) The agency proposes the size
standerd for public comment pursuant
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to-the Administrative Procedure Act, §
U.S.C. 853;
(4) The agency provides a cOpY of the

" proposed rule, when it publishes it for

public comment as part of the rTule-
mdking process, to SBA's Division
Chief, Office of Size Standards; and

(5) SBA's Administrator approves the
size standard before the agency adopts
a final rule or otherwise prescribes the
size standard for its use. The agency's
request for the SBA Administrator's
approval must include:

(1) Copies of all comments on the pro-
posed size’ standard received in re-
sponse to the proposed rule;

(ii) A, separate written Justification
for the intended size standard;

(i11) A copy of the intended final rule
if available at that time, or a copy of
the intended final Tule shd preamble
prior to its publication; and

(iv) Other information SBA may Te-
quest in connection with the request,

(b) When approving any size standard
established pursuant to 'this section,
SBA's Administrator will ensure that
the size standard varies from industry
+to industry to the extent necessary to
reflect the differing characteristics of
the various industries, and consider
other relevant factors. )

(© Where the agency head is devel-
oping a size standard for the sole pur-
pose of performing 2 Regulatory Flexi-
bility Analysis pursuant to section
601(3) of the Regulatory Flexibility
Act, the department or agency may,
after consultation with the SBA Office

of Advocacy, establish & size standard
different from SBA's which is more ap-
propriate for such enalysis.

167 FR 13718, Mar. 26, 2002]

$121.204 Whexn does SBA‘ determine
the size status -of a business con-
cern?

For compliance with programs of
other agencies, SBA will base its size
determination on the size of the con-
cern as of the date set forth in the re-

. guest of the other agency.

|87 FR 13716, Mar, 2§, 2002)

13 CFR Ch. | (1~1-D8 Edifion)

PROCEDURBS FOR SIZE PROTESTS AND
REQUESTS FOR FORMAL SIZE DETER-
MINATIONS

§121.1001 Who mey initiate = size pro-

- test or request a formal size deter-

mination? ’

(a) Size Status Frotests. (1) For SBA's
Small Business Set-Aside Program, in-
cluding the Property Sales Program, or
any -instance in which a procurement
.or order has .been restricted -to .or re-
served for small business or a par-
ticular group of small business, the fol-
lowing entities may file a size protest
in connection with a particular pro-
curement, sale or order:

) Any offeror whom the contracting
officer has not eliminated for reasons
unrelated to size;

(i) The contracting officer;

i) The SBA Government Con-
tracting Area Director having responsi-

- bility for the area in which the head-

quarters of the protested offeror is lo-
cated, regardless of the location of a
parent company or affiliates, or the Di-
Tector, Office of Government Con-
tracting; and . )

(iv) Other interested parties, Other
interested parties include large busi-
nesses where only one concern sub-
mitted an offer for the specificprocure-
ment in guestion. A concern found to
be other than small in connection with
the procurement is not an interested
party unless there is only one remain-
ing offeror after the concern 18 found to
be other than small.

(2) For competitive B(a) contracts,
‘the following entities may protest:

(i) Any offeror whorn the contracting
officer hes not eliminsted for reasons
unrelated to size;

(if) The contracting officer; ar

(111) The SBA District Director, or
designee, in elther the district office
serving the geographical area in which
the procuring activity 4s located ar the

district office that services the appar-
ent successful offeror, or the Director,
office of Business Development.

(3) For SBA's Subcontracting Pro- -

gram, the following entities may pro-
test:

(1) The prime contractor;

(i) The contracting officer;

(3if) Other potential subcontractors;

- 348



\_J

smalll Business Administration - '

(iv) The responsible SBA Government
Contracting Area Director or the Di-
rector, Office of Government Con-
tracting: and R .

(v) Other interested parties. .

(4) For SBA's Small Business Innova-
+ion Research (SBIR) Program -the fol-
lowing entities may protest:

@A prospective offeror;

(i) The funding agreement officer:

(i) The responsible SBA Govern-
ment Contracting Area Director or the
Division Chief, Office of Technology;

and .

(iv) Other jnterested parties.

(5) For the Department of Defense’s
Small Disadvantaged Business (SDB)
‘Program, .and any other similar pro-
gram of another Federal agency, the
following entities may file a protest in
connection with a particular SDR pro-

related to size;

(i1) The contracting officer; and

(ii1) The responsible SBA Area Direc-
tor for Governxnent Contracting, the
SBA Director, Office of Government
Contracting, or the SRA Director, Of-
fice of Business Development; .

(6) For SBA's ‘HUBZone program, the
following entities may protest in con-
nection with 2 -particular HUBZone
procurement: . .

() Any concern that submits an offer
for a specific HUBZone set-aside pro-
curemernt that the contracting officer
has not eliminated for reasons unre-
lated to size;

(1) Any concern +hat submitted an
offer in full and open competition and
its opportunity for award will be af-
fected by a price svaluation preference
given a qualified.HUBZ.one SBC;

(131) The contracting officer, and

@iv) The SBA Director, Office of
HUBZone, or designee.

(7) For any unrestricted Government
procurement in which a business con-
cern has represented jtself as a small
business concern, the following entities
may protest in connection with a par-
ticular procurement:

(i) Any offeror;

(1) The contracting officer; and

{iii) The responsible SBA Govern-
ment Contracting Area Director, the

§121.1001

Director, Office of Government Con-
tracting, or the Director, Office of
Business Development.

(8) For SBA'S Service Disabled Vet-
eran-Owned Small Business Concern
program, the following entities may
protest in connection with a particular
service-disabled veteran-owned Pro-
curement:

(1) Any concern’ +hat submits an offer
for a specific service-disabled veteran-
owned small business set-aside con-
tract;

(11) The contracting officer;

(itl) "The SBA Government Con-
tracting Area Director and

(iv) The Director, Office of Govern-

.ment Contracting, or designee.

(b) Regquest for Size Determinations. (1)
For SBA's Financial Assistance Pro-
grams, the foliowing entities may Te-
guest & formal size determination:

@) The applicant for assistance; and

(if) The SBA official with authority
+o take fingl action on the assistance
reguested. That official may =lso Te-
quest the appropriate Government Con-
tracting Area Office to determine
whether affiliation exists between an
applicant for financial assistance and
one or more other entities for purposes
of determining whether the applicant
would exceed the loan Jjmit =mount
jmposed by §120.151 of this chapter.

(i) The SBA Associate Admimnis-
+rator for Investment or designee may
request a formal size determination for
any purpose relating to the SBIC pro-
gram (see part 107 of this chapter) or
the NMVC program (seepart 108 of this
chepter). A formel size determination
includes a request to determine ‘wheth-
er or not affiliation exists between two
or-more entities for any purpose Telat-
ing to the SBIC prograrn-

(2) For SBA's 8(a) BD program:

(1) Concerning 4nitial or -continued
8(a) BD eligibility, +he following enti-
ties may request 2 formal size deter-
mination:

(A) The 8(a) BD applicant concern.or
Participant; or

. the Division of Program Certification

and Eligibility or the Director, Office
of Business Development.
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§121.1002

(1) Concerning individual sole source
8(a) contract awards, the following en-
tities may request a formal size deter-
mination: .

(A) The Participant nominated for
award of the particular sole source con-
tract; .
®B) The SBA program officig]l with
authority ‘to execute the 8(a) contract
or, where applicable, the procuring ac-’
+tivity contracting officer whp has been
delegated SBA'S 8(a) contract execu-
+ion functions; or '

(C) The SBA District Director in the
district office that services the Partici-
pant, or the Director, Office of Busi-
ness Developmert.

(3) For SBA's Certificate of Com-~
the following enti-
ties may request 2 formal size deter-
minatiomn

(1) The offeror who has applied for 2
COC; and . :

(15) The responsible SBA Government
Contracting Ares Director or the Di-
rector, Office of Government Con-
tracting.

(4) For SBA's sale or lease of govern-
ment prapérty, the following entities
may request a formal size determina-
tiomn:

(i) The responsible SBA Governmernt
Contracting Area Director of the Di-
rector, Office of Government Con-
tracting; and

(i3) Aunthorized officials of other Fed-
eral agencies administering a property
sales program. ’

(5) For eligibility to pay reduced pat-
ent fees, the following entities may re-
guest a formal size determination:

(i) The applicant For the reduced pat-
ent fees; and ’ '

(1) The Patent and Trademark Of-
fice.

(6) For purposes of determining corm-
pliance with small business require-
‘ments of another Government agency
‘not otherwise specified in this
official with authority to
administer the program involved may
‘Teguest 2 formal size determination.

(1) In connection with initial or con-
tinued eligibility for the Small Dis-
advantaged Business (SDB) program,
the following may reguest & formael size
determination: R

(i) The applicant or SDB concern; or

13 CFR Ch. 1 (1~1-08 Edition)

(i) The Assistant Administrator of
the Division of Program Certification
and Eligibility or the Director, Office
of Business Development.

(8) In connection with initial or con-
+inued eligibility for the HUBZone pro-
gram, the following may Tequest a for-
mal size determination: .

@ The applicant  or

gualified
HURZone business concern, or

1) The Director, Office of HUBZone, '

or designee.

@ For purposes of validating that
firms listed in the Central Contractor
Registration database are small, the
Government Corttracting Area Director
or the Director, Office of Government
Contracting may initiate a formal size
determination when sufficient informa-
tion exists that calls into question a
firm's smell business status. The cur-
rent date will be used to determine
size, and SBA will initiate the process
+o remove from the database the smell
business designation of any firm found
+to be otherthan small.

{61 FR 3288, Jan. 31, 1896, as amended at 63
FR 31807, June 11, 1898; 53 FR 35739, June 30,
1998; 69 FR 25286, May 5, 2004; 89 FR 29208,
May 21, 200¢; 638 FR 29420, May 24, 2004; 89 FR
44461, July 28, 2004} .

$121.1002 Who males.a formal size de-
termination?

"The responsible

+tracting Area
makes all fo

Government Con-
Director or designee
al size determinations

tion, with the exception of size deter-
rimations for ‘purposes of the Disaster
ILoan Program, which will be ‘made by
the Disaster Ares Office Director or
designee Tesponsible for the area in
which the disaster oceurred.

§121.1008 Where ghould & size protest
e fHled?

A protest jnvolving 2 government
procurement or sale must be filed with
the contracting officer for the procure-
ment or sale, who must forward the
protest to the SBA Government Con-
tracting Area Office serving the area in
which the headquarters of the pro-
tested concern is ocated, regardless of
the location of any parent company or
affiliates.
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§121.1004 What time limits apply to
gize protests?

(8) Protests by entities other than con-
tracting officers or SBA~—(1) Non-nego-
tiated procurement or sale. A protest
must be received by the contracting of-
ficer prior to the close of business on
the 5th day, exclusive of Saturdays,
Sundays, and legal holidays, after bid
ar proposal opering.

(2) Negotiated procurement. A protest
must be received by the contracting -of-
ficer prior to the close of business on
the 5th day, exclusive of Saturdays,
Sundays, and legal holidays, after the
contracting officer has notified the

protestor of the identity of the pro- .

spective awardee.

{3) Long-term contracts. For contracts
with durations greater than five years
(including options), including all exist-
ing long-term contracts, ‘Muiltiple
‘Award Schedule (MAS) Contracts, Mul-
tiple Agency Contracts (MAGs), and
Government-wide Acquisition Can-
tracts (GWACs): -~

(i) Protests ‘regarding size certifi-
cations made for contracts must be Te-
ceived by the contracting officer prior
o the close of business on the 5th day,

exclusive of Saturdays, Sundays, and
legal holidays, after receipt of notice
{including nohce received in writing,
orally, or via electronic posting) of the
identity of the prospective awardee Or
award.

(if) Protests regarding size certifi-
cations made for an option period must
be received by the contracting officer
prior to the close of business on the 5th
day, exclusive of Saturdays, Sundays,
and legal holidays, after receipt of no-
tice (including notice received in writ-
ing, orally, or via electronic posting) of
the size certification made by the pro-
tested concern.

(A) A contracting officer is not re-
quired to terminate a contract where a
concern is found to be other than small
pursuant to a size protest concerning 8
size certification made for an option
period.

(B) [Reserved] . .

(i) Protests relating to size certifi-
cations made in response to .a con-
tracting officer's request for size cer-
tifications in comnection with an indi-
vidual -order must be received by the
contracting officer prior to the close of

§121.1004

business on the 5th day, exclusive of
Saturdays, Sundays, and legal holi-
days, after receipt of notice (including
notice received in writing, orally, or
via electronic posting) of the identity
of the prospective awardee or award.

(4) Electronic notification of award.
Where notification of award is made
electronically, such as posting on the
Internet under Simplified Acquisition
Procedures, 2 protest must be received
by. the contracting officer before close
of business on the fifth day, exclusive
of Saturdays, Sundays, and legal holi-
days, after the electronic posting.

(5) No notice of award, Where there is
no requirement for written pre-award
notice or notice of award, or where the
contracting officer has failed to pro-
vide written notification of award, the
5-dey -protest period will commence
upon oral notification by the con-
tracting officer or authorized rep-
resentative or another rmeans (such as
public announcements or other oral
communications) of the identity of the
apparent successful offeror.

{b) Protests by contracting officers or
5BA. The time lmitations in para-
graph (g) of this section do not apply to
contracting officers or SBA, and they

may file protests before. or after -

awards, except to the extent set forth
in paragraph (g) of this section. Not-
withstanding paragraph (e), for pur-
poses of the SBIR program the con-
stracting officer and SBA may file a
protest in anticipation of award.

{c) Effect of contract award. A +timely
filed protest applies to the procure-
ment in question even though a con-
tracting officer awarded the contract
prior to receipt of the protest.

(d) Untimely protests. A -protest re-
ceived after the allotted time limits
must still be forwarded to SBA., SBA
will dismiss untimely protests.

{¢) Premature protests. A protest filed
by any party, jncluding the con-
tracting officer, before bid opening or
notification to offerors of the selection
of the apparent successful offer will be
dismissed as premature.

161 FR 3286, Jan. 31, 1906, as amended at 68
FR 20208, May 21, 2004; 71 FR 66444, Nov, 15,
2008] )
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-§121.1005 How mnust a protest be filed
with the contracting officer?

A protest must be delivered to the
contracting officer by hand, telegram,
mail, facsimile, Federal Express Or
other overnight delivery service, €-
-mail, or-telephone. If a protest is miade
by telephone, the contracting officer
must, later receive a confirming letter
either within the 5-day period in
§121.1004(@)(1) or postmarked no later
¥hem one day after the date of the tele-
phone protest.

|61 FR 3286, Jan, 31, 1996, as amended at 69
FR 29206, Meyy 21, 2004]

$121.1006 When will a size protest be
referred to sn SBA Government
Contracting Arese Office?

(2) A contracting officer who receives
a protest (other than from SBA) must
forward the protest promptly to the
SBA Government Contracting Area Of-
fice serving thie area in-which the head-
quarters of the offeror is located.

(b) A contracting officer's referral
must contain the following informa-
tion:

(1) The protest and any accom-
panying materials;

2) A copy of the self-certification as

.to size;

(3) Identification of the applicable
size standard; .

(4 A copy ofthe solicitation;

{5) Identification of the date of bid
opening or notification provided to un-
successful offerors;

(6) The date on which the protest-was
received; and . :

(7) A complete address and point of
contact for the protested conceran.

§121.1007 Must 8 protest of size status
relate to a pacticulaxr procurement
and be specific?

(a) Particular procurement. A protest
challenging the size of a concern which
does not pertain to & particular pro-
curement or sale will not be acted on
by SBA. '

(b) A pratest must include specific facts.
A protest must be sufficiently specific
to provide reasonable notice as to the
grounds upon which the protested con-
cern's size is questioned, Some basis
for the belief or allegation stated 4n
the protest must be given. A protest
merely alleging that the protested con-

12 CFR Ch. | (1~1-D8 Edifion).

cern is not small or is affiliated with
pnnamed other concerns does not
specify adeguate grounds for the pro-
test. No particular form is prescribed
for a protest. Where materials sup-
porting the protest are available, they
should be submitted with the protest.
(©) Non-specific protests will be dis-
missed. Protests which o not contain
sufficient specificity will be dismissed
by SBA. The following are examples of
allegation specificity: :

_Example 1: An dllegation that concern X is
large because it employs more than 500 em-
ployees (where 500 employees is the applica-
ble size standard) without setting forth a
basis for the allegation is non-specific.

Example 2: An allegation that concern X is
large ‘because it exceeds the 500 employee
size standard (where 500 employees is the ap-
plicable size standard) because 2 higher em-
ployment figure was published in publication
¥ is sufficiently specific.

Example 3 An allegation that concern X is
affiliated ‘with concern Y without setting

forth any basis for the allsgation is non-spe-

cific,

Example 4: An allegation that concern X.is
-affiliated with concern Y because Mr, A is
the majority shareholder in both concerns 3s
sufficiently specific.

Example 5: An allegation that concern X
has revenues in excess of %5 million (where §5
million is the applicable size standard) with-
out setting forth a basis for the allegationds
non-specific. .

_Example 6: An allegation that concern X
exceeds the size standard {where the applica-
ble size standard is $§ toillion) because it re-
ceived Government contracts in excess of 3§
mmillion last year is sufficiently specific.

|61 FR 3286, Jan. 31, 199§, as amended at 89
FR 28208, May 21, 2004] :

$121.1008 What ocours after SBA Te-
ceives a size protest or re uest for a
formal size determination
.(a) When SBA recelves & size protest,
+he SBA Area Director for Government
Contracting, or designee, will notify
the contracting officer, the protested
concern, and the protestor that the
protest has been received. If the pro-
test pertains 10.a requirement involv-
ing SBA’s HUBZone program, the Area
Director will also notify the D/HUB of
the protest. If the protest -pertains to a
requirement involving SBA's SBIR
Program, the Ares Director will also
notify the Division Chief, Office of
“Technology. If the protest involves the
size status of a concern that SBA hes
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certified as a smell disadvantaged busi-
ness (SDB) (see part 124, subpart B of
this chapter) the Area Director will no-
tify SBA's Director, Office of Business
Development. If the protest pertains to
a requirement that has been reserved
for competition among eligible 8(a) BD
program participants. -the Area Direc-
tor will notify the SBA district office
servicing the 8(z) concern whase .size

- status has been protested. SBA will

provide a copy of the protest to the
protested concern together with SBA
Form 355, Application for Small Busi-
ness Size Determination, by certified
mail, return receipt requested, or by
any overnight delivery service that
provides proof of receipt. SBA will ask
the protested. concern to complete the

form.and respond to the allegations in

the protest. .
(b) When SBA Teceivesa request for &

" formal size determination in accord

with §121:1001 (D), SBA will provide &,

.blank copy of SBA Form 385 to the con-

cern whase size is at issue.

{(c) The protested concern or concern

whose size s at issue Inust return the
completed SBA Form 355 and all other
requested information to SBA within 3
working days from the date of receipt
of the blank form from SBA. SBA has
discretion to grant an extension of
+ime to file the form. The firm Tnust
attach to the completed SBA Form 355
its answers to the allegations con-
tained in the protest, where applicable,
together with any supporting material.

(d) If a concern whose size status is
at issue fails to submit a completed
SBA Form 355, responses to-the allega-
tions of the protest, or other requested
informeation withinthe time allowed by
SBA, or if it submits incomplete infor-
‘mation, SBA may presume that disclo-
sure of the information required by the
form or other missing information
would demonstrate that the concern is

. other than a sméll business. A concern

whose size status is at issue must fur-
nish information about its alleged af-
F{liates to SBA, despite any third party
cleims of privacy .or ‘confidentiality.
because SBA will not disclose informae-
+ion obtained in the course of = .size de-

§121.1009

termination except as permitted by
Federal law.

181 FR 3286, Jan. 31, 1995, ms amended at 83
FR 31808, June 11, 1808; 68 FR 28207, May 21,
2004) ’

$121.1008 What are the ‘procedures for.:
-malking the size determination?

(@) Time frame for making size deter-
mination. After receipt of a protest or.a
request for a formal size determina-
tion, SBA will make a formal size de-
termination within 10 working days, if
possible.

(b) Basis for determination. The size
determination will be based primarily
on the information supplied by the
protestor or the entity requesting the
size determination and’ that ‘provided
by the concern whose size status is.at
issue. The determination, however,
may also 'be based on grounds not

raised in the protest or request for size

determination. SBA may use other in-

formation and may make Tequests for

additional  information  to the
protestor, the concern whose .size sta-
tus is at issue and any alleged affili-
ates, or other parties.

(c) .Burden .of persuasion, The concern
whaose size is under consideration has
the burden of establishing its small
business size.

(d) Weight of evidence. SBA will give
greater ‘weight To specific, signed, fac-.
fual evidence than to general, unsup-
ported allegations or opinions. In the
case of refussal or failure to furnish Te-
quested jnformation. within a required
time period, SBA may assume that dis-
closure would be contrary to the inter-
ests of the party failing to make disclo-
sSure.

{¢) Formal size determination. The SBA
will, base its formal size determination
upon the record, including reasonable
inferences from the record, and will
state in writiog the basis for its find-
ings and conclusions.

() Notificatlon of determination. SBA
will promptly notify the contracting
officer, the protestor, and the protested
offeror, as well as each affiliate or -al-
leged affiliate, of the size determina-
+on. The notification will be by cer-
+tified mail, return receipt requested, or

by any overnight delivery service that
provides proof of receipt.

351



§121,1010

(g) Results of an SBA Size Determina-
tion. (1) A formal size determination
becomes effective immediately and re-
mains in full force and effect unless
and until reversed by OHA.,

(2) A contracting officer may award 2
contract based on SBA's formal size de-
termination.

(3) If the formal size determination is
appealed to OHA, the OHA decision on
appeal will apply to the -pending pro-
curement or sale if the decision is.Te-
ceived before award, OHA decisions re-
celved after contract -award will not
apply to that procurement or saie, but
will have future effect, unless the con-
tracting officer agrees to apply the
OHA decision to the procurement or
sale. )

(4) Once SBA has determined that 2
concern is other than small for pur-
poses of a particular procurement, the
concern cannot later become eligible

for the procurement by reducing its

size.

(5) A concern determined to be other
+han small under a particular size
standard is ineligible for arty procure-
ment or any assistance -authorized by
+the Small Business Act or the Small
Business Investment Act of 1858 which
requires the same or 2 ‘lower size stand-
ard, unless SBA recertifies the concern
to be small pursuant to §321.1010 or
OHA reverses the adverse size deter-
mination, After an adverse size deter-
mination, a concern cannot self-certify
-as small under the same or lower size
standard unless it is first recertified as
small by SBA. If a concern does so, it
may be in violation of criminal laws,
including section 16(d) of the Small
Business Act, 18 U.B.C. 645(d). If the
concern has slready certified itself as
smell on a pending procurement or on
an application for SBA assistance, the
concern must immediately inform the
officials responsible for the pending
procuremernt or requested assistance of
the adyerse size determination.

(n) Limited reopening of size deter-
minations. In cases where the size de-
termination contains clear administra-
tive error or a clear mistake of fact,

SBA may, in its sole discretion, reopen
the size determination 'to correct the

13 CFR Ch. | {1-1-08 Ediition)

arror or nistake, provided no appeal
has been filed with OHA.

|61 FR 3286, Jan. 3L, 1998, as amended at 67
FR447245, July 18, 2002; B2 FR 20207, May 21,
2004]

§121.1010 How does a concern become
reoertified as e small business?

(a) A concern may reguest SBA to re-
gertify it as small at any time by filing
an application for recertification with
the Government Contracting Area Of-
fice responsible for the area in which
the headquarters of the applicant is lo-
cated, regardless of the location of par-
ent companies or affiliates. No par-
ticular form is prescribed for the appli-
cation; however, the request for recer-
tification must be accomparmied by &
current completed SBA Form 855 -and
any other information sufficient ‘to
show a significant change in its owner-

- ship, management, or other factors

bearing on its status &s & small con-
cern. :

{b) Recertification will not be re-
guired nor will the prohibition egainst
future self-certification apply if the ad-
verse SBA size determination is Jbased
solely on a finding of affiliation due to
a joint verture (e.g., ostensible subcon-
tracting) limited to a particular Gov-
ernment procurement or property sale,
or is based on an ineligible manufac-
-turer where the eligible small business
bidder or offeror is a ponmanufacturer
on a particular Government procure-
ment.,

(c) A denial of an application for re-
certification is a formal size deter-
smination and may be reviewed by OHA
at the discretion of that office.

{d) The granting of an application for
recertification has future effect only.
While it is a formal size determination,
potice of recertification is required to
be given only to the applicant.

APFEALS OF SIZE DETERMINATIONS AND
NAICS CopE DESIGNATIONS

§1921.1101 Axe formal size determina-
tions subject to appeal?

(&) Appeals from formal size deter-
minations may be made to QOHA. Unless
an appeel is made to OHA, the size de-
termination made by a SBA Govern-
ment Contracting Area Office or Dis-
aster Ares Office is the final decision
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of the agency. The procedures for ap-
pealing & formal size determination to
OHA are set forth in part 134 of this
chapter. The OHA .appeal is an adminis-
trative remedy that must be exhausted
before judicial review of a formal size
determination may be sought in &

court.

{b) OHA will not review a formal size
determination where the contract has
been awarded and the ssue(s) Taised in
a petition for review are contract spe-
cific, such as compliance with the non-
manufacturer rule (see §121.406(b)), or

- joint venture or ostensible subcon-

tractor rule (see § 121.103(h)). ;
{88 FR 20207, May 21, 2004]

- §121,1102 "Are NAICS code designe-

tions subject to appeal?

A 'NAICS code designation ‘made by a
procuring activity contracting officer
may be appealed to QHA. The proce-
dures governing OHA appeals are set
forth in part 134 of this chapter. The
OHA appeal is an administrative rems-
edy that must be.exhausted before judi-
cial review of a NAICS code designa-
tion may be sought in a court. -

|67 FR 47248, July 18, 2002)

§121.1108 What are the procedures for
:Ppe.:’aling 2 NAICS code designe-
on? .

(a) Any interested party adversely af-
fected by a NAICS code - designation
may sppeal the designation to OHA.
The only exception is that, for a sole
source contract reserved under SBA's
8(z) Business Development Pprogram
(see part 124 of this. chapter), only
SBA's Director, Office of Business De-
velopment may appeal the NAICS code
designation. .

(b} The contracting officer's deter-
mination of the applicable NAICS code
is final unless appealed as follows:

(1) An appeal from & contracting offi-
cer's NAICS code designation and ap-
plicable size standard must be served
Znd filed within 10 calendar days efter
the issuance of the initial solicitation.
OHA will summarily dismiss an un-
timely NAICS code appeal,

(2@ The appeal petition must be in
writing and must be sent to the Office
of Hearings & Appeals, U.S, Small
Business Administration, 408 3rd

§121.1108

Street, SW., Suite 5800, Washington,
DC 20416.

(ii) There is no required format for a
NAICS code appeal, but an appeal must
snclude the following informatiomn: the
solicitation or contract number; the
name, address, and telephone number
of the contracting officer; a Full and

specific statement as to why the,

NAICS code designation is erroneous,
and argument in support “thereof; and
the name, address and telephone mnum-
ber of the appellant or its attorney.

(3) The appellant must serve the ap-
peal petition upon the contracting offi-
cer who assigned the NAICS code to
the acquisition and SBA's Office of
General Counsel, Associate General
Counsel for Procurement Law, 409 3rd
Street, SW., Washington, DC 20416.

(4) Upon receipt of @ NAICS code ap-
peal, OHA will notify the contracting
officer by notice and order of the date.

OHA received the appeal, the docket .

number, and the Judge assigned to-the
case, The contracting officer’s response
4o the appeal must include argument
and supporting evidence (see part 134,
subpart C, of +this chapter) and must be
received by OHA within 10 calendar
deys from the date of the docketingno-
+ice and order, unless otherwise speci-

- fied ‘by the Judge. Upon receipt of

OHA's docketing notice and order, the
contracting officer must jmmediately

send to OHA a copy of the solicitation -

elating to the NAICS code appesl.

(5) Adfter close of the Tecord, QHA will
jssue -a decision end inform all inter-
ested parties, including the appellant
and contracting officer. If OHA's deci-
slon is received by the contracting offi-
cer before the date offers are due, the
solicitation must be amended if the
contracting officer's designation of the
NAICS code is reversed. If OHA's deci-
sion is received by the contracting offi-
cer after the due date of inttial offers,
the decision will not apply 0 the pend-
ing procurement, but will apply to fu-
ture solicitations for the same prod-
ucts or services.

|89 FR 29207, Mey 21, 2004}
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Ssubpart B—Other Applicable
Provisions

WAIVERS OF THE NONMANUFACTURER
RULE FOR CLASSES OF PRODUCTS AND
INDIVIDUAL CONTRACTS

$121.1201 What is the Nonmanufso- .

turer Rule?

The Nonmanufactyrer Rule is set
forth in §121.406(5).

§121.1202 When will 2 waiver of the
Nonmanufacturer Rule be granted
for a class of products? :

(8) A waiver for @ class of products
(class waiver) will be granted when
there are no small business manufac-
‘turers or processors available to par-
ticipate in the Federal market for that
class of products, :

(b) Federal market means acquisitions
by the Federal Government from
offerors located in the United States,
or such smaller area as SBA designates
if it concludes that the class of prod-
ucts is not supplied on & national basis.

(1) When considering the appropriate
market area for a product, SBA pre-
sumes that the entire United States is
the relevant Federal market, unless it
is clearly demonstrated that a class of
products cannot be procured on & na-
tional basis. This presumption may be
particularly difficult to overcome in
the case of manufactured products,
since such items typically have a mar-
ket .area ENCOMpassing the entire
United States. :

(2) When considering geograplic seg-
mentation of a Federal market, “SBA
-will not necessarily use market defini-
tions dependent on airline radius, po-
tical, or SBA regional boundaries.
Market areas typically follow estab-

lished transportation routes Tather
than jurisdictional borders, SBA exam-

ines the following factors, among oth-
ers, in cases where geographic seg-
mentation for a class of products 1s
urged:

(i) Whether perishability affects the
area in which the product can prac-
tically be sold;

(1) Whether transportation costs are
high as a proportion of the total value
of the product so as 'to limit the eco-
nomic distribution of the product;

13 CFR Ch. | (1-1-08 Edition)

(iil) Whether there are legal barriers
to transportation of the item;

(iv) Whether a fixed, well-delineated
boundary exists for-the purported mar-
ket area and whether this boundary
has been stable over time; and

(v) Whether .a small business, not
currently selling in the defined market
area, could potentially enter the mar-
ket from another ares and supply the
market at a reasonable price.

{c) Avallable to participate in the corn-
text of the Federal market means that
contractors exist that have been
awarded or have performed & contract
‘to supply & specific class of products to
the Federal Government ‘within 24
months from the date of the request for
waiver, either directly or through a
dealer, or who have submitted an offer
on a solicitation for that class of prod-
ucts within that time frame. ¢

(d) Class of products is an individi
subdivision within an NAICS Industry
Number .as established by the Office of
Management and Budget in the NAICS
Manual.

[61 FR 3286, Jan. 31, 19886, as amended at 65
FR 30863, May 15, 2000]

§1921,1208 When will a waiver of the
Nonmanufacturer Rule be granted
for an individnal contract?

An individual waiver for a2 product in
a specific solicitation will be approved
when the SBA Director, Office of Gov-
ernmert Contracting reviews and ac-
cepts a contracting officer's determina-
tion that no small business manufac-
turer OF Processor camn reasonably be
expected to offer a product meeting the
specifications of a ‘solicitation, includ-
ing the period of performance.

$121.1204 "What are the proneduras for
requesting and granting waivers?

{a) Waivers for classes of products, 03]
SBA may, at its own initiative, exam-
jme a class of products for possible
waiver of the Nonmanufacturer Rule.

2) Any 4interested person, business,
association, Or Federal agency may
submit a request for a waiver for a par-
ficular class of products. Requests
should be addressed or hand-carried to
the Director, Office of Government
Contracting, Small Business Adminis-
tration, 409 3rd, Street SW., Wash-
ington, DC 20418, :

354



U

small Business Administration

(3) Requests for a walver of & class of
products need not be in any particular
form, but should include & statement of
the class of products.to be waived, the
applicable NAICS code, and detailed in-
formation on the efforts made to iden-
tify small business manufacturers or

rocessors for the class.

(4 If SBA decides that there are
small business manufacturers or proc-
essors in the Federal procurement mar-
ket, it will deny the reguest for waiver,
issue notice of the demial, and provide
the names, addresses, and telephone
numbers of the sources found. If SBA
does not initially confirm the existence
of small business menufacturers or
,prolcessors in the Federal market, it
wilk:

(i) Publish notices in the Commerce
Business Daily and the FEDERAL REG-
ISTER seeking information on small
business manufacturers or Processors,
announcing a notice of intent to waive
the Nonmeanufacturer Rule for that
class of products and affording the pub-
lic a 15-day comment period; and

{il) If no 'small business sources are
jdentified, publish a notice in the FED-
ERAL REGISTER stating that mo small
business sources were found and that a
waiver of the Nonmanufacturer Rule
for that class of products has been
granted. ’

(5) An expedited procedure for issuing
a class walver may be used for emer-
gency situations, but only if the con-
tracting officer provides a determina-
tion to the Director, Office of Govern-
ment Contracting that the procure-
ment is proceeding under the authority
of FAR §6.302-2 (48 CFR 8.302-2) for
“unusual and compelling urgency,” or
provides a determination materially
the same as one of unusual and compel-
ling urgency. Under the expedited pro-
cedure, 4f & small business manufac-
+urer or processor is not jdentified by a
PASS search, the SBA will grant the
walver for the class of products and
then publish a notice in the FEDERAL
REGISTER. The notice will state that a
watver has been granted, and solicit
public' comment for future procure-
ments.

(6) The decision by the Director, Of-
fice of Government Contracting to
grant or deny a waiver is the final deci-
sion by the Agency.

§121.1204

(7) A waiver of the Nonmanufacturer
Rule for clesses of products has no spe-
cific time limitation. SBA will, how-
ever, periodically review existing class
waivers to the Nonmanufacturer Rule
4o determine if small business manu-*
facturers or processors have -become
available to perticipate in the Federal
market for the waived classes of prod-
ucts and the walver should be termi-
nated, .

(i) Upon SBA's receipt of evidence
+that a small business manufacturer or
processar exists in the Federal market
for a waived class of products, the
waiver will be terminated by the Direc-
‘tor, Office of Government Contracting,.
This evidence may be discovered by
SBA during a periodic review of exist-.
ing ‘waivers or may be brought to
SBA's attention by other sdurces,

(i) SBA will announce its intent to
terminate & waiver for a class of prod-
ucts through the publication of a no-
tice in the FEDERAL REGISTER, asking
for comments regarding the proposed
termination.

(iif) Unless public comumernt reveals
+hat no small business manufacturer or
processor in fact exists for the class of
products in question, SBA will publish

a final Notice of Termination in the

FEDERAL REGISTER.

(b) Individual waivers for specific solici-
tatigns. (1) A contracting officer’s re-
quest for a waiver of the Nonrnamufac-
turer Rule for specific solicitations
need not be in any particular Form, but
must, at a minimum, include:

i) A definitive statement of the spe-
cific 4tem to be waived and justifica-
tion ms to why the specific item is Te-
guired; ’

(i) The solicitation number, NAICS
code, dollar amount of the procure-
ment, and a brief statement of the pro-
curement history;

(i1i) A determination by the con-
tracting officer that there =are mo
known small business manufacturers
or processors for the requested items

(the determination must contain a nar-
rative statement of the contracting of-
ficer's efforts to search for small busi-
ness manufacturers or processors of the
item and the results of those efforts,
and a statement by the contracting of-
ficer that there are no known small
business manufacturers for the items
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and that no small business manufac-
turer or Processor can reasonably .be
expected to offer the required items);
and

(iv) For contracts expected to exceed
$500,000, a copy of the Statement of
Work.

(2) Reguests should be -addressed to
the Director, Office of Government
Contracting, Small Business Adminis-
+ration, 408 3rd Street, SW., Wash-
-4ington, DC 20416. .

3) SBA will examine the contracting
officer's determination and any other
information it deems necessary to
make an informed decision on the indi-
vidual waiver reguest. If SBA's Te-
search verifies that no small business
manufacturers or processors exist for
+he item, the Director, Office of Gov-
ernment Contracting will grant an‘in-
dividual, one-time waiver. if a small

business manufacturer or processor is -

found for the product in guestion, the
Associate Administrator will deny the
request. Either decision Tepresents B
final decision by SBA.

{61 FR 328, Jan. 31, 1686, -as amended -at 65

. FR 30853, May 15, 2000)

§121.1205 How is 2 Jist of previously
granted class waivers obtained?

A list of classes of products for which
waivers of the Nonmanufacturer Rule
have been granted is maintained in
SBA's Web site at www.sha.gov/GC/ap-
proved.html. A list of such waivers may
also be obtained by contacting the Of-
fice of Government Contracting, U.S.
Small Business Administratian, -408 3rd
Street, SW,, Washington, DC 20416, or
+the nearest SBA Government Con-
tracting Area Office,

|89 FR 28208, May 21, 2004]

PART 123—DISASTER LOAN
PROGRA!

subpart A—Overview

Sec.

123.3 What do these rules cover?

123.2 What are disaster loans and disaster
declarations?

123.3 How are disaster declarations made?

123.4 What is a disaster area and why s it
important?

123.5 What kinds of loans are available?

123.6 What does SBA 100k for when consid-
ering a disaster 10BN applicant?

13 GFR Ch. | (1-1-08 Ediltion)

1937 Are there restrictions on how dis-
aster loans can be used?

1238 Does SBA charge any fees for obtain-
ing a disaster loan?

1238 What happens if T don't use loan pro-
ceeds for the intended purpose? ’

172310 What happens if 1 cannot use my in-
surance proceeds to make repairs?

123.11 Does SBA require collateral for any
of its disaster loans?

123.12 Are books andrecords required?

12313 What happens if my loan .application
is dented?

12314 How does the Federal Debt Collection
Pracedures Act of 1890 apply?

123,15 What If I change my mind?

123,16 How are loans administered and serv-

iced?

123.17 Do other Federal requirements apply?

19318 Can 1 reguest an increase in the
‘amount of a physical disaster loan?

323,18 May 1 reguest an increase in the
amount of an economic injury loan?

123,20 How long do I have to reguest &n in-

crease in the amount of 8 physical dis-
aster loan or an economic injury loan? ’
123.21 What is a Tnitigation measure?

Subpart B—Home Disaister-Loans

123100 Am 1 eligible to apply for a home

disaster loan?

123,100 When am 1 not eligible for a home
disaster loan?

123102 What circumstances would justify
my relocating?

123103 What happens 1 am forced to move
from Ty hore?

123104 What interest rate will 1 pay on.my
home disaster loan? , :

123.105 ~How wnuch can 1 borrow ‘with & home
disaster .loan and what limits apply on
use of funds and repayment terms?

“ {23106 What is eligible refinancing?

173107 How much can T borrow for post-dis-
aster mitigation for my home?

subpart C—Physical Disaster Business
Loans

123.200 Amn I eligible to apply fora physical
disaster business Joar

123.201 When am 1 not eligible to apply for
a physical disaster business loan?
123,202 How -mouch can my business borrow
with a physical disaster business loan?
123.203 What interest rate will my business
pay on & physical disaster ‘business Joan
and what are theTepayment terms?

123.204 How much can your business borrow
for post-disaster mitigation?

subpart D—Economic Injury Pisaster Loans

"{23.300 Is oy business eligible to apply for
an economic injury disester lpan?
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TITLE 15 — COMMERCE AND TRADE
CHAPTER 144 — ATD TO SMALL BUSINESS i -
~HEAD- ’ |
Sec. 632. Small-business concern
-.-SIATUTE—
(a) Criteria
(1) For the purposes of this. chapter, & amal’l—'business concern,
including but not limited to enterprises that are e_ngaged in ;_t:he
- business of production of food and fiber, ranching and raising of
| ( ) 1ivestock, agriculture, and all other farming and agricuil;tura‘l
related industries, shall be deemed to be cne which is
independently ownetj. and operated and which is not dominant iq ité
field of operation:z Provided, That notwithstanding any other
provision of.law,. an agricultural enterprise shall be deemed to be
a small business concern if it (inciuding its affiliates) has
annual receipts not in excess of $750,000.
(2) Establishment of size standards. -
{A) .In general, - In addition to the criteria specified in
-paragrapgh (1), ‘the administrator may specify detailed definit.ions
or standards by which a business cCORCern may be determined to be

a small business concern for the purposes of this chapter or any

other Act.
(53) pdditional criteria., — The standards described .in paragraph
|\ ) (1) may utilize nmber of employees; dollar volume of business,
[

net worth, met income, 2 combination thereof, or other

http://uscodehouse.go%r/uscoﬁa—cgi/fastweb.Bxe?getdoo-kuscview-&-'tl?:tl6+1'145+1++%28%29%20%20AND... 5/22/2008
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i . appropriate factors.

) .
\ (¢) Requirements. - Unless specifically authorized by statute, . ’

-~

.no Federal department or agency may prescribe a size standard for

categorizing 2 business concern as a small business concern,
anless such proposed size standard —

(1) 4= proposed after an opportunity for public notice and

comment;
(ii) provides for determining —
(I) the size of a qmanufacturing concern as measured by the '
mamufacturing concern's average emplo;yment based upon

employment during sach of the manufacturing concern's pay

periods for the preceding 12 months;

(II) the size of = business concern providing services on

the basis of the annual average Jgross receipté of the
business concern over'a period of not less than 3 years;
S (ITI) the size of other business concerns on +he basis of
j- data over a period of not less tha;l 3 years; or
{IV) other appropriate factors; aﬁd
' (4ii) is approved by the Administrater.
(3) When establishing ox aﬁprov;‘.ng any size standard pur.suanf to
paragraph (2}, +the Ad;n:inistrato: shall ensure that the size

standard varies from 'indus;try to industry to the' extent mecessary

to reflect the differing characteristics of the various industries

and consider other factors. deemed to be relevant by the ' . '
Administrator.

(4) Exclusion of certain security expenses from consideration for

purpose of small business size standards. -

{3) Determination trequiréd. — Mot later than 30 days after

Jammary 6, 2006, the Administrator shall review the application

. of size standards established pursuant to paragraph (2) to small

business concerns that are performing contracts in qualified

http://uscode.house.gov/uscode—cgi]fastweb.exe‘?getdoc+uscview+ﬂ'3tl6+1145+1++%28%29%20%20AND... 5/22/2008
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areas and determine whether it would be fair and appropriate to
exclude from consideration in the average annual gross recelpts
of such small business concerns any payments made to such sma.'l.:l.'
business concerns by Federal agenciés to reimburse such small
business CONCEINs .for +he cost of subcontracts entered for the
sole purpose of providing security services in a gualified area.

('B) Action reguired. — Not later +han 60 days after January &,
2006, the Administrator shall either -

(4) initiate an adjustment to the size standards, as
described in éul_oparagraph (), if the A&ministrator determines
that such an adjustment would be fair and appropriate; ox

(ii) provide = report to the Commi‘tt;ae on Small Business and
Entrepreneurship of the. Sena‘te and the Committee on Smail.
Business of the House of Representatives explain:.ng in detail
the basis for the detemn.nat:.cn by the Admmistrator that such
an adjustment would not be fair and appropriate. '

(C) Qualified areas. - In this paragraph, the_ term "gualified
a.#ea“ means - .

(1) Irag,

(ii) Afghanistan, and

(iii) any fo:r-:eign country which included a combat zone, as
that term is defined in section 112 (e) (2) of title 26, at the
time of performance of the 're'J:evant Federal contract or
subcontract.

(b) "Agency" defined

For purposes of this chapter; amy reference to an agency oOTr
department of the United States, and the temm "Federal agency",
shall have the meaning given -the term "agency" by section 551 (1) of
itle 5, but does mot include £he United States Postal Service or
the Government Accountability Office.

(c) Qualified émplo_yee +rust; eligibility for loan gua:;antee-i

)

~ "emalified emplofyee +rnst" defined; regulations for treatment of

1 htm://uscodehouse.gov/uscode—cgi/fastwgb exe? getdoé—kuscviewﬂli&tl 6+1145+14++%28%29%20%20AND... 5/22/2008
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+rust as gualified employee trust
(1) For purposes of this chapter, a gualified employee trust
: shall be eligible for any .ILoaiz gnarantee under section 636(a) of
) this title with respect to 2 small ‘bnsiness concern on the same
basis as i_.f such trust were the same legal emtity as such concern.
(2) For purposes of th:Ls. chapter, the term '"quélified employee
trust” means, with respect to a small business concern, a trust'-
(n) which forms -part of an employee stock ownership plan (as
defined in fection 4975 (e) (7) of title 26) —
(1) which is maintained by such concern, and
. (ii) which provides that each .Paz:ticipant ip the plan is
gntitled to direF:t the plan as to the manner in which voting
rights under gualifying employer securities (as defined in
section 49‘75(3) (8) of title 26) which are allocated to the
account of such ;oa.rt:.cipant are to be exercised with respect to
a corporate matter which (by .law: or charter) must be decided by
a majority vote of -outstanding common shares voted; and
(B} in the case of any loan guarantee under section €36(a) of
this title, the trustee of which enters into an agreement W.'.Lth
the Administrator which is binding on the trust and on such small
pusiness concern and which proyidés that -

(;.) +he loan guaranteed under sectiom 636{a) of this title
shall be used solely for the purchase of gualifying am_ployer
securities of such concern,

(1i) all funds acquired by the concern in such purchase shall
be used by such concern sélely for the purpeses for which such
iloan was guaranteed,

(_1:_3.) snch concern will provide such funds as may be
necessary for the tn:mely repayment of such loan, and the

property of such concern shall be available as security for

repayment of such loan, and

U (iv) 2ll qualifying gsmployer securities acguired by such
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_ trust in such purchase shall be allocated to the accounts of
participants in such plan who =are entitled to share in such 3 .
allocation, and each participant has 2 ponforfeitable right,
not later than the date such loan is repaid, to a1l such
qualifying employer securities which are s0 allocated to the
participant‘s account. \

(3) Under regulations which may be prescribed by the

Adninistrator, & +rust may be treated as a qﬁalified employee trust
with respect to a small business concern if - .

(&) the trust 4s maintained by an employee organization which
represents at least 51 percent of th;a employees of -éuch COnCern,

and
(B} such concern maintains = plan -

(i) which is an employee .béne-fit plan which is designed to
invest pr:‘.ma:fily in qualifying employer securities (as defined
in section 4575 (e) (8) of title 26), ' '

(i1) which provides that geach participant in the plaﬁ is
entitled to direct the plan as to the 'maz'mer in which vbting '
rights under qualifying employer securities which are allocated
+o the account of such participant a:r;'e +o be exercised with
respect to a corporate matter which .(by law or charter) must 'Ee ’
decided b_';r a majority wote of the outstanding common shares
voted, ' -' '

(4ii) which provides that each participant who is entitled to
distribution Ffrom the plan has & right, in the case of
qualifying employer securities which are not readily tradeable
on an established market, to :;eguire that the concern
repurchase such securities under a fair valuation formula, and

{iv) which meets such other reguirements (similar to
regquirements applicable to employee stock ownership plans as

defined in section 4975 (e) {7) of title 26) as the Administrator

may prescribe, and

Inttp:/ /uscode.houée. gov/usdode—cgi/fasméb,axe? getdoc+useview+t13tl 6+1145+1++%28%29%20%20AND... 5/22/2008



U.8. Code
(€) in the case of a loan guarantee under 5ecticn‘636(a) of
the

this title, such organization enters into an agreement w:a.th

™ Administration which is described in paragraph (2) (B).

(d) nppalified Indian tribe” def:\.ned

For purposes of section 636 of this title, the texrm "quallf:.ed

Indian tribe" means an Tndian tribe as defined in section 450b(e)

of title 25, which owns and controls 100 per centum of a small

pusiness concern.

(e) wpublic or private organization for the handicapped" defined

For purposes of section 636 of this title, the term "public or

private organization for +he handicapped" means one -
(1) w];xich is organized under +he laws of the United States or

of any State, operated in the interest of handicapped

individuals, fhe net income of which does not inure in whole or
in part to the pbenefit of any shareholder or othexr individuals;
(2) wh:.ch complies w:.th any applicable occupational health and

safety standard prescribed by the Secretary of Labor; and

{3) which, in the production of pommpdities and in the

provision of services during any fiscal year in which it received

Financial assistance under this subsection, employs handicapped
individuals for not less than 75 per centum of the man—hours

required for the production or provision of the commodities or

services-
(f) "Handicapped individual™ defimed

For purposes of section 636.of this title, +the term "handicapped

individual® means an individual -
(1) who has & physical, mental, or emotional impairment,

defect, -ailment, disease, OT disability of =& permanent nature

which in any way l:.m:n.ts +he selection of any type of employment

for which the person would otherwise be gualified dx qualifiable;

oxr

9

(2) who is a service~disabled veteran.
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(g) "Energy measures” defined
v For purposes of section 636 of this title, the term "energy

("\ .measures"” includes —

(1) -solax +hermal energy eguipment -which is -either of the
active type based upon mechanically forced energy transfer or of
+he passive type pased on convective, conductive, or radian.t
energy transfer or some combination of these types;

(2) photovoltaic cells and related equipment;

(3) a product or service the primary purpose of which is
conservation of energy through devices or techn.iques which
increase the energy efficiency of existing egquipment, meth‘ods of’
operation, Or systems which use fossil Ffuels, and which is on the
Energy Conservation Measures 1ist of the Secretary of Energy or
which the Administrator determines"to be consistent with the
intent of this suSsection; ‘ '

(4) ecuipment the primary purpose of which is production of

J ;. -energy from wood, biological waste, grain, or other bicmass
source of enerdy:

(5) eguipment the primary purpose of which is ih,dustria’{l.
cogeneration of energy, district heating, or Prodﬁction of energy
from industrial waste;

(6) hydroeléctric power equipment; -

(7) wind energy conversion eguipment; and

{8) engineering, architectural, consulting, oI other
professional services which are necessary Or appr'o,p:ciate to aid

citizens in using any of the measures described in paragraph (1)
through (7).

' {nh) "Credit elsewhere" defined

For purposes of this .chapter the term "oredit elsewhere' means,
| the availability of credit from non-Federal sources On reasonable
‘ terms and cond:.t:.ons taking into consideration the preva:_l:.ng rates .

i : : and terms in the community in or near where +he concern tra.nsacts

hitp//ascodehouse. gov/uscode—cg/fashﬂeb exe? getd.oc-’r-uscmew-\-'tlBﬂ6+1145+1++%28%29%20%20AND
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business, or the homeowner resides, for similar purposes and

periods of +time.

s

v (4) rgomeowners” defined

.

For purpc;ses of section 636 of this title, the term ".;nomeowners"
includes ownere and lessees of residential property and also .
includes Ieersonal property.

{§) "small agricultural cooperative” defined

For the purposes of this chapter, the term ngmall- agricultural
cooperative means an association (corporate or otherwise) actn_ng
pursuant to the provisions of the Agricultural Marketing Act (12
.U.s.C. 11413) , whose size does not exceed the siz'.e standard‘ :

) established by the Administraticn for other s:\.m:i.lar agricultural
small business concems Tn determining such size,. the .
Administration shall regard the aseocn.atn.on ‘as a business concern
and shall not include the income or employees -of any menber : .
ghareholder of such coopera'{::.ve‘
_) ‘ ) (k) "Disaster” .def:.ned' .
. (1) ;F:or the pﬁrposes of this chapter, the term "disaster™ means &
sudden event which causes severe damage including, but not 1limited
, . +o, floods, hurricanes, tornadoes, earthquakes, fires, explosions,
volcanoes, win&stoms , landslides or muc{slide's, +idal waves,.
commercial fishery failures oT Fishery resource disasters (as
determined by the Secretafy of Commerce undexr ‘section 4107(b) of
title 16), ocean conditions resulting in the closure of customary

Ffishing waters, riots, civil disorders or other catastrophes,

except it does not include economic dislocatlons.

e m e b

— T
z

(2) For purposes of section £36(b) (2) of this +itle, 'the term

v

ndisaster’ includes — . «

(A) drought; and /

(B) below average water 1evels in the Great Lakes, or om any
body of water im the United States that supporis commerce by

\ small bisiness concerns.
|
3 ht@://uscode.house.gov/uscode-cgl/fastweb.exe?getdoc-kuscviewﬂl?ﬂl6+11-45+1—+—!-%28%29%20%20AND-.. 5/22/2008
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N (1) "Computer crime” defiped
v For purposes of +his chapter - -
(1) (1) the term "computer crime" means —

(3) any crime comﬁttéd against a small business concern by
]

means of the use of a computer; and

(B) any crime 4nvolving the illegal use of, or tampering

with, a computer owned or utilized by 2 small business concern.

(m) "Simplified acguisition threshold" defined
For purposes of this chapter, the term "simplified acquisition

+hreshold™ has the meaning given such term 4pn section 403(11) of

title 41. . |

(n) "Small busin.e-ss concern owned and controlled by women” defined : ) B
" ‘por the purposes of this qhapter, a small business concern is a
small business concern owned and controlled by women if -
at léast 51 ‘percent' of small business concern is owned by'

(1

one oOr TMOre ‘women or, 4n the case of.any publicly owned Jbusiness,

) - . =&t least 51 percent of the stock of which is owned by one or more
women; and

(2) the management and daily business operations of the-

business are controlled by one or MOre WOMED.

{o) Definitions of bundling of comtract reguirements and related

: terms
l Tn this chapter:

(1) Bundled contract

The term "bundled contract" means a contract +hat 1s entered
into to meet requirements that are consolidated in a bundling of

contract reguirements.

S

{2) Bundling of contract reguirements ' .

The term "bundling of contract requirements"' means . . .

consolidating 2 ox more procurenent requirements for goods oI

!
services previously provided or performed under separate smaller
act

U

contracts into a solicitation of offers for a single contT

H%28%29%20%20AND... 5/22/2008

http://usco dehouse. govluscode-cgi/ fastweb.exe? getdoctuscviewl 3t16+1145+1

~



U 8. Code

+hat is 1ikely to be unsuitable for award to a small-business

concern due to -
() the diversity, .size, or specialized nature of the
elements of the performance .specified; ..
(B) the aggregate dollar value of the anticipated award;
(C) the geographical dispersion of the comtract performance
sltes; or'
(D) any combination of the factors described in subparagrephs
(a), (B), and (C) -
(3) Separate smaller contract
The term "separate smaller comtract”, with respect to @

pundling of contract requirements, means & contract that has Lbeén

-performed by 1 or more small business concerns or was suitable
for award to 1 or more small business concerns. y

(p) Definitions relating to HUBZones

In this chapter:~

,w] - (1) Historically underutilized business zone

The t-:srm "historically underutj.lized _business zone™ means any
area located within 1 or more — '
(B) qna‘lified censues tracts;
(‘B) gualified nonmetropolitan counties;

(C) lands WlthJIl the external boundaries of an Indian
regervation;
(D) redesignated areasi OT
(E) base closure areas.
(2) HUBZone
‘The -term "HUBZone" means a historically underutilized pusiness
zome. | '
{3) HUBZone small.business concern
The term "HUBZcne small pusiness concern’ means -

(a) a small business CORCeIn that is at least 51 percent

\J owned and controlled by United States cifizens;

http://uscode;house.govlusc
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(B) 2 small business concern +hat is —

{4) an Rlaska Native Corporation owned and controlled Dy
Natives (as determined pursuant to section 1626(e) (1) of
£itle 43)7 or ‘ . .

(i4) a direct or indirect subsidiary corporation, ’joint
vénture, or Partnershnj..p of an alaska Native Corporation
gualifying i:u:csuant to .section 1626 (e) (1) of title 43, 1f
-Fhat subsidiary, joint venture, or partnership is oymed and
cont.rol'led by Natives (&S determined pursuant to section
1626 (e) (2) of title 43)7
(c) 2 small business concern -~ -

(4) that is wholly owned by one Or more Indian tribal
governments, Or by a corpgration 'L.hat is whollsr ovned by one
or more Indian tribal governments; Or

(;i.i) that .is‘ owned in part by cne or more Indian tribal
gov.e:rmnents, or by a corporation +hat is wholly owned by one
or more Indian tribal governmants., if .al'l o;ther owners are
either United States citizens or small business ‘CONCETnS;

(D) & small business COncern that is —

'(:Lj wholly owned by & community development corporation

" +hat has received financial assistance under part 1 of

)

subchapter A of the Community Economic Development Act of
15§l (42 T.5.C. 9805 et seq.) or

{(ii) owned in part by one or more community development
corpoxations, .if all other owners .are either United States
citizens or.small business ccm::erns; or
(B) & small business concern \"chat is ~

(1) a small agricultural cooperative prganized or
incorporated in ‘the United ‘States;

(41) wholly.owned by A or mt;re small agricultural
cooperatives organized or incorporated in t’:txe United States;

oxr
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\{\ (1i4) owned in part by 1 or more small agricultural
,; cooperatives organized or incorporated in the United States,
/' 4if all owners are small business concerns or United Btates
citizens.
(4) pnalified areas
(a) Qualified census tract
The term "gqualified census tract" has the meaning given that
+erm in section 42(d) (5) (C) (ii) of title 26.
(B) Qualified nommetropolitan county
The term "qualified nonmetropoiitan county” means any county —
(1) that was mnot loca‘ﬁed :.n a metropolitan statistical area
(as defined in section '.143(k') (2) (B) of title 26) at the time
of the most recent census taken for purposes of selecting
quelified census tracts under section 42 (.d) (5) (C) {i1) of
+itle 26; and
(44) in which -
;‘) N (I) the median household income is- less than BO 'perceﬁt
of ‘the nomnetrop.olitan State median household income, based
on' the most Tecent data available from the Buraau of the
Censns -of tl:;e Department .of Commerce; b
(IIj the uneméloym'ent_ rate is not less than 140 percent
i A of the average qnamployment rate for.the TUnited States or
for the State in which such county is located, whichever is
less, based on the most recent data available from the
Secretary of Labor; or
(ITI) there is 1ocated a difficult development area, &5
designated by the Secretary of Housing and Urban
Development in accordance with section 42(d) (5) (C) (iii) .of
‘title 26, within Rlaska, Hawaii, or any territory or
possession of the United States outside the 48 contiguous
{ . Btates.

(C) Redesignated area
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The term "redesignated area" means any census tract that

" seases to be gualified undex sﬁbparagraph (38) and any

- ) nonmetropslitan county that ceases to be gualified under

e ————

subparagraph (B), except that a census +tract or &

nonmetropolitan county may be a "redaesignated area" only until

+he later of -

(L) the date on which the Census Bureau publicly releases
the first results from the 2010 decennial censusi Qr
(ii) 3 years after the date on which the census tract or
npnmetropol:i:‘can county céased to be so qualif.ied.-
(D) Base closure area
The term "base closure area’ means lands within the external
poundaries of a military installation that were closed through
a privatization process under the a'.uthority of - .
(1) ‘ﬁhe Defense Base Closure and‘ Realign:.nsnt bct of 1880
(part A of title XXTY of division B of Public Law 101-5107 10O
() 1.8.C. 2687 note); . '
(1) title IT of +he Defense Aut_hoz:.ization Anendments and
pse Closure and Realignment Act (Public Law 100-526; 10
U.8.C. 2687 .no‘i:e)v .
(iii) .section 2687 of title 10; or
{iv) =ny other ‘pro.\'rision of law muthorizing ox directing
the Secretary of Defense or the Secret.ary of a 'mi‘litary
department to dispose of real property at the military
installation for purposes relating to base closures of
redevelopment, while retaining the authority to enter into &
1easeback of all or a portion of the property ﬁdr military
use.
(5) Qualified HUBZone small I.Jus:i'ness CONCern.
{A) In general
2 HUBZone small business concern is "gualified”, if -

(1) the small pusiness concern has certified in writimg To

Page 13 0f 32
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: ' ‘the Administrator (or the Administrator otherwise determines, )

pased on information submitted to the Administrator by the
_( """" \, . small busi‘ness concern, or based on certification procedures,
’ which shall be established by the Adnd.'nistrat.ion ‘by
regulation) that -
(I) it is a HUBZone smal‘.'L. business concern ~—

(aa) pursnant to subparagraph (&), (B), (C), (D), or
(BE) of paragraph~ (3); and that 1its principal office is
located in a HUBZone and not fewer than 35 percent of its

_employees reside in .a HUBZone:; oI

(bb) pur-suant to paragraph (3) (C), and not fewer than
35 percent of its employees .engaged in performing 'a
contract awarded to the small' business concern on the
basis c;f a preference provided under' section 657a(b) of
this title reside within any Indian reservation governed
by one or more of the tribal government owners, or reside

/‘I ) w:‘.i;.hin any HURZone adjoining any such Indian reservation;

' (TI) the small business concern will attempt to maintain
the applicable employment percentage under subclause (I}
during the per:omance of any contract awardedto +he small

i bus:.ness concern on the basis of a preference prov.lded
under section GS’?a(b) o:E +this title; and

(III) with respect 4+p any subcontract entered into by tl'.le -

small business concern pursuant to a comtract awarded to - '

the small business concern under section 657a of this

title, the small business concern will ensure that -
(aa) im the case of a2 contract for services (except
construction), not less than 50 percent of the cost of

contract performance incurred for personnel will be

% expended for its employeées or for employees of othex
‘( ’ HUBZone small business concerns;

S

1 {bb) in the case of a contract for procurement of
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} T *  gupplies (other +han procurement from a regular dealer in
E such su'oplies), not less than 50 percent of +he cost of
(‘\,‘ manufacturing the supplies (not including the cost of

materials) will be incurred in connection w:x.th the

performance of the contract in 2 HUBZone by 1 or more

HUBRZone small business concerns; and

(cc) in the case of a contract for the procurement b_y

the Secretary of Agriculture of agricultural commedities,

none of the.commodity being procured will be obtained by

the prime conmtractor +hrough 3 subcantract for the

purchase of the commodity in subgtantially the Final form

in which it is to be suw pl:.ed +6 the Government, and

(41) no ce*'t:x.ficatn.on made or information prov:.d.ed by the

small business concern under clause (i) has been, in

accordance with the procedures established under section

657a(c) (1) of this title - _
J \ (I successfully challenged by an 4nterested party: o

(II) otherwise detammed by the Administrator to be

paterially false.

{B) Change in percentages

The Administrator may ut:.l:.ze a percentage Dther than the

percentage specified in ;Ltem (aa) or {Bb) of subparagraph

(Aa) () (TIT), 4f the Administrator determines that such action

is necessary to reflect comventional Aindustry pra&:tices among

emall business cORCerns that are below the Anun}erical size

standard for businesses ip that industry category.

(C) Construction and other contracts

The Administrator shall promulgate £inal ,rgagulations imposing

requirements that are =similar to those specified in items (aa)

and (bb) of subparagraph (&) (4) (TIT) on vontracts for general

and specialty construction, and on contracts for any other

\ J
industry category that would not otharwise be subject to those

lnttp://uscode.honse. goviuscode-cgi/fastweb. exe"’getdoc—i—uscmewﬂl?;
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reguirements. ‘The percentage applicable to any such requirement

shall be determined in accordé.nce with .subparagraph (B).

" (D) List of gmalified small business concerns

. ~
- __’;

‘the Administrator shall establish and maintain a list of

qualified HUBZone small ‘business concerns, which list shall, to
+he extent practicable - .

(i) once ’the Aci.ministra't".or ‘has made the certification
required by subparagraph (A) (i) regarding a qualified HUBZone
small busi;ness concern and has determined that subparagraph
(A) (41) does not apply to that concerm, include the mame,
address, and type of business with respect to éach such small
business conée,m;

(4i) be updated by the.,Administrator not ‘.less than

' annually; and

' . (iii) be provided upon request to any Federal agencgy O

other entity.
{ ) (6) Native'American small businesg conceIns
() Alaska Native Corporation
The term "'A‘laska Native Corporaztion" has the same meaning as
+he term "Native Corporation” in sectiom 1602 of title 43.
(ﬁ) Ai_aska Native Village
1 The term TAlaska Native Village" has the same meaning as the

- +erm "Native village"™ in section 1602 of title 43.

{C) Indian reservation
The term "Indian reservation" -

(1) has the same meaning as the term wIndian country" im

section 1151 of title 18, except that su:i:h term does not
j inclnde -
() =ny lar;d.s that are located within a State in which a
tribe did not exercise govermnenﬁal jurisdiction on
(\_ ) December 21, 2000, unless that tribe is recognized' after

December 21, 2000, by either an Act of Congress or pursudant

http:/ ascode house.gov/uscode-cgi/fastweb.exe? getdoc-tusoview13t16-+1145+14++%28 %429%20%20AND... 5/22/2008
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. to regulations of the Secretary of the Interior’ for the
administrative recognition that an Indian group exists as -
g an Tndian tribe (part B3 of title 25, Code of Federal

Regulations); and

(II) lands taken imto trust or acquired by an Indian,

" tribe after December 21, 2000, if such lands are mot
located within the external poundaries of an Indian
reservation oz“ former reservation or are not c;ontiguous to
the iands held in trust or restricted status on December
21, 'éooo; and ‘

(ii) in the State of Oﬁ.ahom, .means lands 'thet -

(I} are within the jurisdictional areas of an Oklahoma
Indian tribe (as determined b_'}; the Secretary of the
Interior); and .

(IT) ,are recognized by the Secretary of the Interior =as
el:.g:.ble for trust dand status under pa‘rt ‘151 of title 25,

Code of Federal Regulations (as in effect on December 231,
. 2000} .
(7). Agricultural commodity
The ‘term ';ag;'j:cul'tural commodity” has the same 'm.eaning as,in
section 5602 of t‘i‘[:le 7. X ‘
(<) Def:.m.t:_ons relating te veterans:
In ‘th:_s chapter, the :Eollow:.ng definitions apply:
(1) Service-disabled veteran
The -terx;x "gervice—disabled veteran" means a veteran with a
disability that is service—connected (as defined in section
101(16) of title 38).
(2) ‘Small business conce‘rn.owned and controlled by service-
disabled veterans’,
The term "small business concern owned and contrelled by
service-disabled veterans” means a small business concern —

L

{A) not less than ‘51 percent of which is owned by one or more

ode house.gov/uscode-cgi/fastweb exe? getdoctuscview+t13t16+1 1454+1+%28%29%20%20AND... 5/22/2008
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service—-disabled veterans oI, in the case of any publicly owned

f which is

_ business; mot less than 51 percent of the stock o

pwned by one OI WOI® service-disabled veterans; and

("

—

(B) the management and dailj business operatioms .of which are

contrelled by one or more service-disabled veterans or, in the

case of a veteran with permanent and severe disability, the

spouse or permane.nt caregiver of such veteran.

{3) Small pusiness concern owned and controlled by veterans

The term "small business concern owned and controlled by

veterans" means 2a small business concerln -~

(a) not less than 51 percent of which is owned by one or more

veterans oI, ‘4 the case of any publicly owned business, not

1ess than 51 percent of the stock of which is owned by -one or

more veterans; and

(B) the managément and daily business operations of which are

controlled by one oxr more veterans.

T (4) Veteran

‘The term "vetéran” has +he meaning given the term 4in section

101(2) of title 3B.

(r) Definitions relating to small business lending companies

As used in section 650 of this title:

(1) Small business lending company
The term "small business 1lending company” means a business

: concern ‘that is authorized by the Administrator to make loans

pﬁrsuant to section 636(a) of +his title and whose lending

activities are not subject to regulation by any Federal or State

regulatory agency.

(2) Non-Federally regulated SBA lender

The term "non-Federally regulated SBA 1ender™ means a business

concern if -

\ 4 (A) .such concern is authorized by the Administrator to make

b/

|

loans under section 636 of this £itle;
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| (B) such concern is subject to regulation by 2 State; and
(C) the lending activities of such concern are mot regu‘lafad

Lo

A py any Federal panking suthority.

—S0URCE-
(Pub. L. B5-536, Sec. 2[3], gnly 18, 1958, 72 gtat. 384; Pub. L. B4~

305, title I, Sec. 112(b), June 4, 1976, 90 Stat. 667; Pub. T. 85-
507, title II, Sec. 224(b), oct. 24, 1978, 92 Stat. 1772; Pub. T.

96-302, title V, Sec. 504, July 2, 1980, 54 Stat. 851; Pub. L. 96—

481, 't:utle 1, Sec. 108, Oct. 21, 1980, 94 Stat. 2323, ub L. 87~
35, title XIX, Sec. 1903, 2Aug. 13, 1981, 95 Stat. 771; Pub. L. 98-
270, title IIL, Sec. 310, Apr. 18, 1984, 5B Stat. 161; Pub. L. 98-
362, Bee. 6,.July 16, 1984, 9g Stat. 434; Pub. L. 98-473, title I,
Sec. 111a(b), Oct. 12, 1984, 98 Stat. 1966; Pub. L. 89-272, tn.tle
¥VIII, Sec. 1B016, Apr. 7, 1986, 100 Btat. 371; Pub. L. 99-500,
sec. 101{c) [title X, Sec. 921(f)], Oct. 1B, 1986f 100 Stat. 1783~
g2, 1783- -149, and Pub. L. 95-581, Sec. 101(c) [‘t::tle X, Sec.
.""'4).-921 (£)], Oct. 30 1886, 100 Stat. 3341-82,. 3341-148; Pub. L. 89-
514, Bec. 2, Oct. 22, 1986, 100 Stat. 2085; Pub. L. 99-661, div.
A, title I, formerly ti‘Ele IV, Sec. 921 (), Nov. 14, 1886, 100
Stat. .3929; renumbered title TX, Pub. L. 100-26, Bsc. 3(5), Apr.

21, 1987, 101 Stat. 273; Pub. L. 100-26, Sec. 10({b)(2), Apr. 21,

1987, 101 Stat. 2887 pyb. L. 100-456, div. B; 4itle VIII, Sec. 845y

Sept. 23, ‘1988, 102 Stat. 2027; Pub. L. 100-590; title I, Bec.

118 (b), Nov. 3, 1988, 102 Stat. 2899 pub. L. 100-656, title VII,
Sec. 732, Nov. 15, 1988, 102 Stat. 3887; Pub. 1. 101-510, div. B,
4itle VIII, Sec. BO6(e) (1), Nov. 5, 1990, 104 Stat. 1582; Pub. L.
102~ 366, title II, Sec. 222(a), Sept. 4, 1992, 106 Stat. 999; Pub.
1. 103-355, title IV, Sec. 4404(a), title vII, Sec. 7106(d), Oct.

" 13, 1994, 108 Stat. 3343, 3376; Pub. L. 103-403, title ITI, Sec.
301, Oct. 22, 1954, 108 Stat. 4187; Pub. L. 104-208, div. D, title
.1, Sec. 104(b) (1), Sept. 30, 1336 110 Stat. 3009-730; Pub. L. 105~

135, title IV, Bec. 412, title VI, 3Sec. 602 (a), Dec. 2, 1997, 11l
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Stat. 2617, 2627; pub. L..106-50, title I, Sec. 103(a), title IV,
\ .

/. . Bec. 401(a), Rug. 17 1999, 113 Stat. 234, 243; Pub. L. 106-354,

. [title VI, Becs. §02-604, 611, 612 (b)—615(a), title

("*-».\ sec., 14z)(9)
* ' yrrI, Sec. B06(b)1, Dec. 21 2000, 114 Stat. 2763, 27632-657 to

o763a-701, 2763A-706; Pub. L. 108-271, Sec. B(b), July 7. 2004, 118 . .
stat. Bl4; Pub. L. 108-447, div. K, title I, Secs. 151, '_:1.52(a) {1y, 2
(3)-(c) (1), 162, Dec. B, 2004, 118 Stat. 3456, 3457, 3465; Pub. L.
1p9-58, title X, Sec. 10203, Aug. 10, 2005, 119 Stat. 1833; Pub. L.

109-163, div. A, title VIII, Secs. Bi4, 845 (a) (1), Jan. 6, 2006, -

119 Stat. 3389, 3390.)

—REFTEXT-
REFERENCES IN TEXT

The Agricultural Marketing Act (12 U.S.C. 114 13), referred to in
subsec. (§), is act June 15, 1929, ch. 24, 46 Stat. 11, as amended,
which is claésified generally to chapter 7& (Sec. 114l et seq.) of
Pitle 12, Banks and Banking. For complete' classification of this
0 . aect to the Code, seé secﬁion 11419 (£) of Tifle 12 and Tables.

- The Community Econcmic Development Act of 1981, referred to in
subsec. (p) (3) (D) (1), is sunbchapter A (Becs. 611-633) of chapter B
of subtitle A of title VI of Pub. L. 97-35, Aug. 13, 1981, 985 Stat.

; 488; =as amended. Part 1 of subchapter A of +he BAct is classified
generally to part & (Sec. 9805 et sedq.) of subchapter I of chapfer
105 of Title 42, The public Health and Wel.faré . For complete
classification of this act to the Code, see Short Title mote set
out under section 9801 of Title 42 and Tables.

~COD~

CODIFICATION
J
ngection 450b{e) of title 25", referred to in subsec. (d), was in

the original "section 4(a) of the Indian self-Determination and

\ . Education Assistance Act" which.is classified to section 450b(a) of

i Title 25, Indians, but has been editorially translated as section

\J
i 450b(e) of Title 25 as the probable intent of Congress, in that the

e.gov/uscodﬁ-cgi/fas‘cwab.axe?getdoci—uscview+t13t16+i145+1*+%28%29%20%20AND... 5/22/2008
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1.8, Code.

definition of wIndian Tribes” is set out in subsec. (e) of section

450p of Title 25.

g Pub. L. 99-591 is = corrected version of Pub. T. 95-500.

PRIOR PROVISIONS
prior similar provisions were contained in section 203 of act
guly 30, 1953, ch. 2B2, +itle II, 67 .stat. 233, which was

previously classified to this section. See Codification note set

out under section 631 of this title.

~MIsCl-
‘ / AMENDMEN‘fS :
) 42006'—- Subséc. (a) {4). Pub. L. 109-163, Sec. B44, added par. {(4).-
gubsec. (k). Pub. 1. 1089-163, BSec. 845 (a) (1), designa.ted existing

provisions as Par. (1) and added par. (2).

2005 - Subsec. (P) (4) (B) (i1) (ITI). Pub., L. 109-59 added subcl.

{IIX).
2004 ~ Subsec. (b). Pub., L. 108-271 substituted "Government

Accountability Office” for "General Accounting Office™.

Subsec. (§). Pub. T.. 108-447, Sec. 4151 (b), struck out "of section
636 (b) {2)™ after nror the purposes”.

subsec. (p)(1) (B). Pub, L. 108-447; Sec. 152(a) (1), added  subpaT-

(). .
subsec. (p)(3) (A). Pub. L. 108-447, Sec. 151(a) (1) (&), amended

subpar. (B) generally. prior to amendment, sui:par‘. {2) read as

follows: %a small business concern that is owned and controlled Y

1 . a2 St
pne oOr MOTe Persons, each of whom is & United States citizen; .

Subsec: (p) (3) (E). Pub. L. 108-447, Sec. 151 (a) (1) (B)- (D), added!

subpar. (E).

Subsec. (p) (4) (B) {ii) (TI). Pub. L. 1108-447, Sec. A52 (b}, amended '

subcl. (II) generally. prior ‘to amendment, subcl., (II) read as
follows: “the unemployment rate is not less than 140 percent of the

Statewlde average une.mploymént rate for the State in which the

\_/
% ’ county is located, based on the most recent data available from the

htm://nscode.house.govluscode-egi/fastvéab.exe? getdoc-i-uscview+t13ﬂ 6+1145+1
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U S Code

Secretary of Labor.”

! Subsec. (p) (4) (¢). Pub. L. 108~447, Sec. 152 (e) (1), substituted

'

( " "only until the later of -
w(i) tba date on which the Census Burean publicly releases +he

first results from the 2010 decennial census; O
* w(ii) 3 years aftexr™
for "only for +he 3-year period following”. - ' -

Subsec. (P} (4) (D). Pub. 1,. 10B-447, Bec. 152 (a) (3), added subpar.
(D).

subsec. (p) (5) (B) (1) (T) (aa) - .‘Pub..' 1,. 10B-447, Sec. 151 (a) (2),
substituted "{C), (D), or (E)™ for "or (D).

gubsec. (r)- Pub. L. 108-447, Sec. 162, a2dded subsec. (x).

2000 — Subsec. (a) (1) . Pub., L. "106-554, Sec. 1(a)(9) [title VIII,
Sec. BDG('b)J,- substituted "§750, poO" for "§500,000".

Subsec. (p) (1) (D). Pub. L. 106-554, Sec. 1(a){8) [title VI, Bec.
613(1)], added subpar. D).
b subsec. (p) (3). pub. T. 106-554, .5ec. 1(a){9) ltitle VI, Sec.
6021, smended heading and text of par. (3) generally, substituting
present provisions for provisions which had def:.ned "HUBZODE small
business concern” a5 @ small business concern that is owned and
controlled by 1 OI.I‘IIDIE ‘PETBONS, each of whom is a Tnited States
ecitizen, and the -principal office of which is located in 2 EUBZéhe.
; gubsec. (p) (3) (D). -Pub. 1. 106-554, Sec. 1(a) (9) [title VI, Sec.

614(1)], =dded subpar. (D).

Subsec. (p) (4) (B) . Pub. L. 106-554, Sec. 1{=){9) [title VI, Sec-

611(a)], substituted "section 421{d) (5) {C) (&) " fox Msection

| 42(d) (3) (C) (&) (T} "

\ Bubsec. (p) (4) (B): Pub. L. lOé—SSA, gsec. 1(a)(9) Ititle vI, Sec.
§11(b)), added subpar. (B) and struck out heading and' text of
former subpar. (B). Text read as fellows: "The term Tgualified
pomnetropolitan county' means any county -

e m(i) that, based on “the most recent data available from the

- Page 22 of 32
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Burean of the Census of the Department of Commerce -~

n(T) is not located ’in a metropolitan statistical area (as

defined in section 2143( k) (2) (B) of title .26): and
n(1I) in which the median household income is .less than 80

percent of the nonmetropolitan State median household income; -

or

n(41i) that, based on the most recent data available from the

secretary of Labor, has an unemployment rate that is not less

than 140 percent of the statewide average umemployment rate Ffor

the State in which the county is located.™ '

subsec. (p) (4)(C). Pub. L. 106-554, Sec. 1(a)(9) [title VI, Bec.

613 (2)], =added subpar. (C)
Subsec. (p) (5) (&) (1) (I).. Pub. L. 106~554, Sec. 1(a){9) [title VI,

Sec. 603(a)], added subcl. (I) and :struck out former subel. (T)
« U

wit is & HUBZone small business concerni’.

which read as follows:
1{(a)(9) [title

Subsec.’ () (5) (&) (1) {T) (aa) . Pub. L. 106-554, Sec.

VI, Sec. 614(2)1, substituted "subparagraph (A), (B), or (D)" for

/

tgubparagraph (a) or (B)".

subsec. (p) (5) (B) (L} (IT). Pub. L. 106-554, Sec. l(a){9) .[.ti't'le

VI, Sec. 603 (a)], added subcl. (II) and struck out former subcl.
(IT) which read as follows: ™not less than 35 ‘peréent of the
Emplojees of the small business concern reside in a HUBZone, and

+he small business CORCEIN will attempt to maintain this employment

-percentage during the performance of any contract awarded to the

small business concern on the basis of a preference provided' under

section 657a(b) of this title; and",
Subsec. (p) (5) (a) (1) (III) (ee)- Pub. L. 106-554, Sec. 1(a)(9

[title VI, Sec. 612 (b) (1)1, added item {ee) .

Subsec. (p)(5)(C), Pub. 1,. 106-554, Bec. 1{a) (9) [title VI, Seé‘
615(a)], which directed amendment ‘of subpar. (C) by substituting

vitems (aa) and (bb) of subparagraph (B) (1) (TIT)" for "subclause

{IV) and (V) of subparagraph (AY (L))", was executed by making the

de-cgi/fastweb.exe?getdo chuscview-tl 31 6+1 145+1++%28%29%20%20AND. . 5/22/2008
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L :(J.S_ ‘Code ) Page 24 of 32
i substitution for ngubclauses (IV) and (V) of subparagraph By (4",

() subsec. (2)(5)(2) (i). Pub. L. 106-554, Sec. 1(a) (9) [title VI, -

|
»
:
: +o reflect the probable intent of Congress.
| sec. 603(b)). inserted "once the 2dministrator has made ‘the

certificaticn"required by subparagraph (&) (1) regarding 2 gualified

1
| .
| gUBZone small business concern and has determined -that subparagraph

(n) (ii) does not apply.to that concern, ¥ before vinclude”.

gsubsec. (P) (6). Pub. T. 106-554, Sec. 1(a) (8) [title VI, Sec.

041, added par. (6).

Subsec. (p) (7). Pub. D- 106-554, Sec. 1(a) (9) [title VI, .Bec.

612 (b) (2)7, added par. (7).

41909 — BubsecC. (£). Pub. L. 106-50, Sec. 401({a), amended subsec.

() generally. prior to amendment, subsec. (f) read as :Eollows.:'

npor purposes of section 636 of this title, the term 'handicapped

individual' means 2 person who has a physical, mental, or emotional

impairment, defect, ‘ailment, disease; OF disebility of 2 peimanent
, . . mature which in any way dimits the selection of any type of
employment for which the person would othe;wise be cualified oI
qualifiable.” - '
subsec. (q). Pub. L. 106-50, Sec. 103(a), added subsec. (q)-
1997 — Subsec. (0). Pub. L. 105-.135, sec. 412, added subsec. (o) -
Subsec. (). Pub. L. 105-135, Sec. 602 (a), added subsec. (p)-
1986 — Subsec. (k). Pub. L. 104-208 -inserted "commercizl fishery
(as determined by the ‘

failures or fishery resource disasters

' secretary of Commerce under section 4107 (b) of title 16)," after

ngidal waves,".

1994 - Subsec. (a) (2). Pub. L., 103-403 amended par. {2)

generally. Prior to amendment, pa.r (2) read as follows: "In

addition to the eriteria specified in paragraph (1); +the

Administrator may specify detailed definitions OF standards (by

) number of employees OT dollar volume of pusiness) by which 2
pusiness concern .S +o be recognized 2s a small business concerl
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' _for the purposes of this chapter OT any other Act. Unless

specifically authorized by statute, +he Secretary of a department
( ""] or ‘the head of & Federal agency may not prescribe for thg use of
such department or agency 2 size standard for categorizing a
business concern as @ small business concern, upless such proposed
size standara -
v(a) is being proposed after an opportunity for public notice
and comment; ‘
u(p) provides for deteminﬁrng, over a period of not less than 3
years —
v(i) the siie of a manu.factu:::ing'concern on the basis of t.he
.qumber of its employees during that period; and
n(ii) the size of a concern providing s;rvices on basis of
the average gross receipts of the concern during that period;
and

w(c) is approved by the Administrator.” .

I ) gubsec. {m). Pub. L. 103-355, Sec. 4404(a), substituted "

J tgimplified acquisition tﬁrasho’ld‘ " for M 'small purchase
threshold' ". ‘
Subsec. (1) .‘ pub. L. 103-355, Seé* 7106{d), added subsec. {(n)-
1992 - Subsec. (2)- Pub. L- ‘102—566 added pars. (2) and (3) and
struck out at end of par. (1) "In addition to the :E:?z:ego:‘_ng
criteria the Administrator, S_n méking a detailed definition, may
use these criteria, EROnRg others: Number. of employees and dollar
-yolume of Eusiness: provided, That the Administration ‘ahall. not
promulgate, amend, or rescind any ru’lé {or] regulation with respeckt
to si'ze_ standards prior to March 31, 1981. Where the pumber of
employees is nsed as one of the criteria in :mak:.ng such definition
for any of the. purposes of this chaptexr, the maximun number of
employees which a small-business concern Way have under the
) defin::.’r_:_on shall vary from industry to industry to the extent

_
necessary to xeflect differing characteristics of such industries

Page 25 0of 32
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\\, ‘and to take Pproper account of &ther relevant factors."
1 1950 - Subsec. (m). Pub. L. 101-510 added subsec. (m).

l/‘“'u 1988 ~ Subsec. (a). Pub. L. 100-656 struck out pars. (2) to (5

)

which established a progranm for review of size standards for

eligibility of business concerns in certain industry categories for

a procurement regtricted to small business concerns under section

§37 (a) or 644 (a) of this +itle and provided for adjustment of those
standardé. and periodic review of the program.
Pub. L. 100-456 inserted provisions in par. (4)(C) respecting

applicability of regulations to contracts entered into on or after

Oct. 1, 1988.

gubsecs. (3) to (1). pub. L. 100-590 added subsec. (k) and

redes:.gnated subsec. k3. defining "coniputer crime", as (1).

1987 - Subsec. {a) {(3). Pub L. 100—26, sec. 10(b) (2) (R},

subst:x.tuted rdollar va.lue of the contracts “t:o be awarded in that

industry .category" for nyalue of contracts to be awarded under .such

| " sections".

subsec. (a){4) {a) (1). Pub. L. 100+26, Sec. 10(b) (2) (B) «

substituted nparagraph (3)" fox paragrauh (3) (A"

gubsec. (a){5)- Pub. L. 100-26, Sec.. 10(b) (2) (C}, subs‘tltuted

Mghall be made not 1aterU. than 180 days after +he end of each such™
for "made with the expiration of 180 days after each”. .
1086 — Subsec. (a). Pub. L. 99-500, Pub. - 99-591, and Pub. L.

_99-661 ‘amended subsec. (&) identically designating existing

provision as par- (1) and adding pars. (2) to (B).
Pub., L. 99-272 inserted proviso that notwithstanding any other

\ provision of law, an agr;Lcu‘ltural enterprise shall be deemed T0 be

a small business concern if it including its affiliates, has

annual receipts mpt in excess of $500,000.

subsec. (c) (2) {B) (3) (B (1) (:Lv) . Pub. L. 99-514 substituted

\ " Tnternal Revenue Code of 1986" for nTnternal Revenue Code of

1954", which for purposes of codification was +ranslated as "title

\

* Page 26 032
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267 thus requiring no change in text.

1984 - Subsec. (3). Pub. L. 98-473 in subsec. (dJ) added by Pub.

1. 9B-270 substitutéd s a business concern and shall not include
+he income OT employees of any member sharsholder of such
cooperative" for "as an entity and shall not include the income oI . .
employees of .any membexr shareholder of such coopérative,:: ‘Provided,
That such an association shall not be deemed to .be. a small
agra_cultural cooperatlve unless each member of the boérd of
directors of the association, or each member of the governing .'body
of the association if it is not incorporated, also individwally- _ 3
qualifies as 2 small business concern™.
. Pub. L. 98-362 added subsec. (J) defining "computex crime".

pub. L. 98-270 added subsec. (J) defining "small agricu‘lturai
cooperative”. .

1981 — Subsecs. (d) to (1). Pub. L. 9'7-35.‘added subsecs. (d) to
(::_'L)..

198D - "Subsec. (a). pub. L. 96-4B1l, in thé additional criteria

inserted proviso that the Administration shall not promulgate;
amend, or rescind any rule Or '_regulatian with wespect to size :,
standards .'.p:cior .'to March 31, .1‘9814

Subsec.  (€) - Pub. L. 96—302 added subsec. (c).

1978 — Pub. L. 95-507 designated existing provn_sn.ons as subsec.
{a) and added subsec. (b)‘.

1976 — Pub. L. 94-305 inserted reference to enterprises that are
engaged in .busiﬁess of production of food and fiber, ranching and
raising of livestock, aguaculture, and all other farming and
agricultural related industries.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effect:."ve Oct. 1, 1997, see.section
3 of Pub. L. 105-135, set out as a note under section 631 of this
title.

EFFECTIVE DATE OF 19‘96 AMENDMENT
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\ section 104 (b) (2) of div. D of Pub. L. 104-—208 provided that:

(;L) [amending +his section] shall

"The amendment made by paragraph

e with respect to any disaster occurring on oI after

March 1, 19894."
EFFECTIVE DATE OF 1894 AMENDMENT

por effective date and apﬁ}ic_ability of amendment by, Pub. L. 103~

355, Bsee section 10001 of Pub. 1. 103-355, set out as 'a note under

section 251 of Title 41, public Contracts.

EFFECTIVE DATE OF 1987 AMENDMENT

section 12(¢) of Pub. L. 100-26 provided that: "The amendments
made by sect:.ons 5 [amending sect:.on 2365 of Trtle 10, Armed

Fozces, and amending prov:t.s:.ons set out as notes under sections

1621, 2326/ and 2437 of Title 2107 and 10 [amend_lng this section,

sections 637 and 644 of this title, and ,provisions set ou't: as &

note u.nder this section] shall apply a8 if included in each
ynstance of the Defense Acquisition Improvement Act (as .specified" '

)( ) in section 2) [title. X of section 101 () of Pub. 1. 98-500 and Pub..
Y L. 9o-591, and title IX of div. of Pub. L. 99-661] when each was

" emacted [Oct. 18, 1986, Oct. 30, 1986, and Nov. 14, 1986,

' Iespectlvely] .

EFFECTIVE DATE OF 1986 MENDDENT '.CNITIAL REVIEW OF STENDRRDS

[title X, S5ec. 921 {g), {(h)] of Pub. L. 59~500 and

(n) of title X, formerly title

gsection 101 (c)

pub. L. 98-591, and. section 521{g)r

Iv, of Pub. L. 99-661; renumbered itle TX and amended by Pub. L.

100-26, Secs. 3(5), 10(a) {2}« Rpr. 21 1987, 101 Stat. 273, 288;

" pub, L. 100-180, div. B, title VIIL, Sec. B09(d), Dec. 4, 1987, 101
Stat. 1130, provided that:

v (g) Effective Dates. — Except a8 otherwise provided in

subsection (h); +he amendments nade by this section [amending this

crions ‘637 and 644 of this title and en_acting

ow] shall take effect on OctobeT 1,

section and se

provisions set out as notes bel

1987.

W+t13‘c‘16+1145+1~¥+%ZS%29%20%20AND.-. 5/22/2008
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v () Tnitial Review: of Size Standards. - (1) Paragraph (2) of . ‘

section 3(a) of the Small Business Act (as added by subsection (£))
‘k"‘x‘ [15 T.5.C. 632(a) (2)] shall take effect on the date of the
' enactment of this Act [Oct. 18, 1898B6]. .

n(2) The first review conducted by the Adm.inistrator under such
‘paragraph shall review the periods beginning on October 1, 1983,
and ending on September 30, 1986, and shall be completed not later
+han 180 days after the date of the enactment of this Act.

n(3) If the A.dministrator of the Small Business Administration
determines, on the basis of the review: referred to in paragraph
(2), that contracts awarded under tﬁe se{ifaside programs under
sections B(a) and 15(a) of the Small Business Act [15 U.S.C.

637 (a), 644(a)] in any industry.category subject to that review
exceed 30 pei:cent of the dollar ‘vai;u.e of the total contract awards
for that industry category, as deteminea in .accordance with the

last sentence of. section 15(a) (3) of such Act, the Administraton

‘\) [ ) shall propose ad]ust_ments to the size standards for such industry

P

" category establishing eligibility for a set-aside program to a size

+that will likely reduce the oumber of contracts which -may be set
aside to approximately 30 perceﬁt of the dpllar -value of the
contracks to be awarded in that dndustry category. The

Adnd.nistrator sha.ll publish proposed regulat:.ons, including any

l
1
i
1

revised size standards, 4n the Federal Register by November 30,
1887, or the date of enactzﬁent of the National Defense
anthorization Act for Fiscal Years 1988 and 1889 [Pub. L. 100-280/
Dec. 4, 1987], whichever is later. ‘I"ha proposed regulations shall
provide mot less than‘ 60 days fo:; public comment. The Administrator

shall issue final regulations not later than May 31, 198B.

o, EFFECTIVEA DATE OF 1984 AMENDMENTS
Section 312 of title IEIA of Pub. L. 98-270 pfovided that: "The

| " amendments made by sections 310 and 311 of this title [amenc.l.ing

this section and section 636 of this title]l shall apply to loans
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granted on the basis of any disaster with respect to which &
declaration has been issued after Saptemb'er 1, 1982, under section
k/\} 7(b) (2) (A), (B), or (C) of the Small Business Act [15 U.S5.C.
636 (b) (2) (R), (B), (C)] or with respect to which a certification
has been made after such date under section 7 (b) (2) (D) of such
Act."

Section 313 of +itle TIT of Pub. L. 98-270 provided that: "This '
+itle [amending this section and sections 633, 636, and 647 of .thig
title , enacting prov.:i.sions set out as notes under sections 632 and

. 36 of this title, and aﬁending provisions set out 'as a note under |
section 631 of this title)] shall take effect October 1, 1983.7
Amendment ’b_y Pub. L. 58-362 effective Oct. 1, 1884, see section

7(a) of Pub. L. 98-362, set out as an Effective and Termination

pates of 1984 Amendments note under section 633 of this title,
EFFECTIVE DATE OF 1981 AMENDMENT
Amendment by Pub. L. 87-35 ‘efﬁective Aug, 13, 1981, but shall ‘not

{inancing made, obligated, or committed under this

)

i 7/

chapter or chapter 14B of this title prior to Aug. 13, 1981, see
section 1918 of Pub. L. 97-35, set out as & mote under secéion 631
of this title. |
EFFECTIVE DATE OF 1980:AMENDI:«ENT

Bmendment by Pub. L. 96-302 effective Oct. 1, 19B0,.see section
507 of Pub. L. 96-302, set out as a note under section 631 .o:E this
title.

REGULATIONS
Pub. L. 109-163, div. &, title VIIT, Sec, B45(d), Jan. 6, 2006,

119 Stat. 3391, provided that: "Not later than 45 days after the

date of enactment of this Act [Jan. 6, 2005] , the Administrator of
the Sm2ll Business Administration shall prolnulgaﬁe final rules to
carry out this section [amending this section and section 636 of

. this title] and the amepdments made by this section.”

Section 605 of title VI of Pub. L, 105-135 provided that:

hittp:/
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/ \ " (a) TIn General. — Not later than 180 days after the ;iate of
| enactmeht of this Act [Dec. 2, 18871, the Administrator shall
' /,\“; publish in the Federa‘.l. Register such final regulat:.ons as may be
necessary to carry out this title [see Short Title of 1997
amendment note set out under section 631 of this +itle] and the
amendments made by this title.

n(p) Federal Acquisition Regulation. — Not later than 180 days
after the date on which final reguiations are published under
subsection (&), the Tederal Acquisition  Regulatory Council shall
amend the Federal Acquisition Re:_:;'ulation in order to ensure
consistency between the Fedetal Acguisition Regulation, this title
and the amendments made by this title, and the final Tegulations
publ:.shed under subsection (a).. " '

Section 222 (b) of Pub. L. 102-366 provided that:

v(1) In general. - Not later than 180 days after 'thé date of
eaacbtmeht of this Act [Sept. 4, 1992), the Administrator of the

© - Small Business, Administration shall issue ‘proposed regulations to
implement the amendments made Dy su.bsection (a) [amending this
.sect'ion] . Final regulations shall be :Lssued not later than 270 days
after such date of enactment.
w(2) Listing of additional size standards - The'regula'tions
required by paragraph (1) shall :anlude a listing of all small
' pusiness size standards prescribed by statute or by individual
Federal departments and agencies, identifying the programs or
purposes “to which such size standards apply.”
FUBZONE STATUS TIME LINE AND COMMENCEMENT
pub, L. 108-447, div. K, title I, Sec. 152(a)(2), Dec. 8, 2004/
118 Stat. 3457, provided that: "A base tlosure area ‘that has
undergone final closure shall be treated as a HUBZoDE for purposes

of the Small Business Act [15 U. 5.C. 631 et seq.] for a per:.od of 5

years.”

. K J

CONTINUED EFFECTIVENESS OF NOMERICAL SIZE STANDARDS IN EFFECT ONW
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SEPTEMBER 30, 1988
The last sentence of séction 732 of Pub. L. 100-656 which

\"5 provideé that any numerical size standard that pertained to any of
£he designated 4industry groups, and +hat was in effect on Bept. 30,
1988, was to remain in effect for the duration of the Program, Wwas
repealed by Pub. .. 103-160, div. A, title VIIL, sec. 850(1), Nov.
30, 1993, 107 Stat. 1726. See section 717(f) of Pub. L; 100~656,
set out as a.-note undexr sgction 544 of this title.

REPORT ON EFFECT OF 1986 AMENDMENTS
Section lOi(c) [title X, Sec. 921 (1)1 of Pub. L. 99-500 and Pub.

1. 99-591, and section 921 (i) of title IX, formerly title IV, of

"pub. L. 99-661; _emmbered title T, Pub. L. 100-26, Sec. 3(3)/
Bpr. 2]:, 1987, 101 stat. 273, .directed.l-\dministrator of the Small
Business administration, not later than .&uly 15, 1987, to submit to
Congress 2a report on the amendments to sections 632, 637, and 644

' of this title 'méde by this section which was to include

\ administrator's views on the advisability and feasibility of

/ .
:impleme:;t:'mg such amendments, pdministrator's findings and
determinations under +he review of =ize standards for businesses
that gualify as émall buginesses carrlegi out pursuant to 15 U 5.C.
632 (a) (2) (B) r,"a dete:r:minatio_n of whether or mot the amendments to
section 632 of this titie would further the interests of ﬂ;_he set-
aside program, and recc.mmendations for furthering certain
interests in a more efficient or effective manner than provided in
such amendments.

~FOOTNOTE~

(11) 8o in d:iginal. No par. (2) has peen enacted.
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